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WRITTEN COMMENTS ON PROJECT ID B-012191-22 
MISSION HOSPITAL FREESTANDING EMERGENCY DEPARTMENT - ARDEN 

SUBMITTED BY ADVENTHEALTH HENDERSONVILLE 
 

MARCH 31, 2022 
 

AdventHealth Hendersonville submits these comments in accordance with N.C. Gen. Stat. § 131E-
185(a1)(1) to address the representations in the application submitted by MH Mission Hospital, LLP 
(Mission) to develop a freestanding emergency department (FSER) in Arden, including a discussion of the 
most significant issues regarding the applicant’s conformity with the statutory and regulatory review 
criteria (“the Criteria”) in N.C. Gen. Stat. §131E-183(a).  Other non-conformities in the application may 
exist.  
 
General Comments 
 
Mission proposes to develop a FSER at 2508 Hendersonville Road, Arden, NC 28704. The site is located 
less than one mile from the Henderson County line and less than 4.5 miles (9 minutes) from AdventHealth 
Hendersonville. The following map illustrates the proximity of the proposed FSER in Arden to Henderson 
County. 
 
  

Proposed Mission FSER Arden 

FSER Arden Proposed Site 
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Mission projects to capture a sizable portion of incremental Henderson County market share to support 
the proposed FSER in Arden. Such claims are potentially detrimental to the viability of Henderson County 
acute care facilities, including AdventHealth Hendersonville. Nearly 85 percent of AdventHealth 
Hendersonville’s inpatient admissions originate from its emergency department.1  Therefore, Mission’s 
proposed disruption of established patient utilization patterns will have a negative impact on acute care 
utilization in Henderson County.      

AdventHealth notes the 2022 FSER Arden CON application projects to serve a higher number and 
percentage of Henderson County residents compared to its disapproved 2021 FSER Arden CON 
application. Mission indicates the increase in Henderson County patients is “due to increase in 
incremental market share.”2 

More importantly, Mission fails to demonstrate the need it, or the proposed patient population, has for 
the proposed FSER in Arden.  Mission’s projected utilization is predicated on large market share gains in 
Henderson County where residents presently have access to two full-service emergency departments. 
Mission projects to serve a net increase of nearly 2,500 Henderson County ED patients by the third project 
year.  However, as described in the following pages, the project is not needed because the application 
lacks sufficient evidence to demonstrate conformity to multiple statutory review criteria. 

The Department of Health and Human Services is charged with ensuring that unnecessary duplication of 
regulated healthcare facilities does not occur. This does not mean that that the duplication of every 
regulated healthcare facility should be prohibited. Rather, the Agency is responsible for ensuring that such 
duplication does not occur in situations where it is unnecessary.  The FSER project proposed by Mission is 
beyond unnecessary; it is harmful to the public welfare. As discussed below, physicians are leaving Mission 
in droves (See Attachment A) and public reporting on quality issues demonstrates that government 
officials are concerned that there is desperately needed competition in the area. (See Attachment B). 
Approval of the project proposed by Mission would mean that the State of North Carolina has ignored 
facts that clearly show the public is being harmed by Mission’s lack of competitors. The project proposed 
by Mission is an attempt to further squeeze out, and harm, competitors.  

Mission is currently the subject of a lawsuit under the North Carolina Constitution and the North Carolina 
Antitrust Statutes, in which it is argued that Mission has acted in restraint of trade and that it has 
unlawfully monopolized the provision of inpatient general acute care services in the region. (See 
Attachment C). While Mission has every right to be heard and to have its “day in Court,” the cacophony 
of voices seeking the help for patients, physicians, and facilities in the region simply cannot be ignored. 

The project that is the subject of these comments is explicitly designed to bring more patients to 
Mission’s acute care facilities in Asheville.  That is, they are targeting existing providers to duplicate 
their services, starve them of resources, and increase the scope and range of the monopoly that 
currently exists.  This is the very epitome of unnecessary duplication and results in the following non-
conformities with respect to the applicable statutory review criteria. 

1 Source: 2022 License Renewal Application, FY2021: 2,549 admits from the ED ÷ 3,009 acute care admissions 
2 Application page 41 
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Criterion 3 “The applicant shall identify the population to be served by the proposed project and shall 
demonstrate the need that this population has for the services proposed, and the extent to which all 
residents of the area, and, in particular, low-income persons, racial and ethnic minorities, women, 
handicapped persons, the elderly, and other underserved groups are likely to have access to the services 
proposed.” 
 
Service Area 
 
The service area for Project ID B-012191-22 consists of the following zip codes in Buncombe and 
Henderson County. 
 

Mission FSER Arden 
Zip Code Service Area 

 

Service Area Zip Code Zip Code County 

Primary Service Area 28704 
Buncombe 

Primary Service Area 28730 
Buncombe 

Primary Service Area 28732 
Henderson 

Primary Service Area 28759 
Henderson 

Primary Service Area 28791 
Henderson 

Primary Service Area 28803 
Buncombe 

Secondary Service Area 28806 
Buncombe 

Secondary Service Area 28792 
Henderson 

Secondary Service Area 28742 
Henderson 
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Mission FSER Arden 
Zip Code Service Area Map 

 

 
Source: Project ID B-012191-22, application page 44 

 
Application page 34 states, “Mission Hospital is filing two separate and distinct FSER proposals 
simultaneously in this review cycle. These projects are independent of each other, and both deemed 
necessary to meet the needs of their largely separate service areas. Both serve different subsets of 
Mission Hospital’s ED patient population; with the exception of one overlapping zip code (28806 in the 
SSA for Mission FSER in Arden and in the PSA for Mission FSER West).”   
 
Despite its assignment to FSER Arden’s secondary service area, Mission projects that zip code 28806 will 
reflect the third highest number of patients served at the proposed facility.  Please refer to the following 
table. 

  

FSER Arden Proposed Site 
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Mission FSER Arden 
Patient Origin, Project Year 3  

 

Service Area Zip Code PY3 Patients 
% Of Total FSER 
Arden Patients 

Primary Service Area 28704-Buncombe 2,338 22.5% 
Primary Service Area 28803-Buncombe 2,327 22.3% 

Secondary Service Area 28806-Buncombe 1,569 15.1% 
Primary Service Area 28732-Henderson 1,310 12.6% 
Primary Service Area 28730-Buncombe 902 8.7% 

Secondary Service Area 28792-Henderson 487 4.7% 
Primary Service Area 28791-Henderson 363 3.5% 
Primary Service Area 28759-Henderson 292 2.8% 

Secondary Service Area 28742-Henderson 45 0.4% 
In-migration 781 7.5% 

Total 10,414 100.0% 
Source: Project ID B-012191-22, application page 41 
 
 
According to information provided in its application, Mission states it’s 2021 ED patient market share for 
zip code 28806 is 90.3%.3  Application page 65 states, “Mission projected the incremental market share it 
expects to capture due to the presence of the proposed FSER and the increased access it will provide.”  
The “proposed FSER” is referring to FSER Arden. The following table summarizes Mission’s projections of 
incremental market share resulting from the proposed FSER Arden project. 
 

Mission Incremental ED Market Share Resulting from Proposed FSER Arden, Zip Code 28806 
 

 

2024 2025 2026 2027 
Low 

Acuity 
High 

Acuity Total 
Low 

Acuity 
High 

Acuity Total 
Low 

Acuity 
High 

Acuity Total 
Low 

Acuity 
High 

Acuity Total 
28806 - 

Buncombe 0.15% 0.13% 0.28% 0.30% 0.25% 0.55% 0.80% 0.35% 1.15% 1.30% 0.45% 1.75% 
Source: Project ID B-012191-22; Figure 23, page 66  
 
The following table summarizes Mission’s projected ED market share based the incremental market share 
projections in the previous table. 
 

 
 

 
3 Application page 65, Figure 22 
AdventHealth would note Mission provided conflicting representations regarding its 2021 ED market share for zip 
code 28806 in the FSER Arden and FSER West applications, respectively.  Project ID B-012191-22 (FSER Arden), page 
65, Figure 22 represents that Mission’s 2021 ED market share for zip code 28806 is 90.3%. Project ID B-012192-22 
(FSER West), page 67, Figure 22 represents that Mission’s 2021 ED market share for zip code 28806 is 89.3%. 
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Mission Projected ED Market Share If Proposed FSER Arden Is Approved 
Zip Code 28806 

 

  2021 2022 2023 2024 
Partial 
2024 2025 2026 2027 

Projected ED Volume: 28806 13,510 14,837 14,722 14,608 7,304 14,494 14,382 14,270 

Mission ED Volume: 28806 12,203               

Incremental Market Share 
from FSER Arden  0.28% 0.55% 1.15% 1.75% 

Mission Market Share if FSER- 
Arden is Approved 90.3%   90.6% 91.2% 92.3% 94.1% 

Source: Project ID B-012191-22; Figures 22 & 23 
 
Mission’s market share assumptions associated with the proposed FSER Arden project would result in 
approximately 94.1 percent market share in zip code 28806 during Project Year 3.  Such a high market 
share effectively eliminates patient choice and competition.  Moreover, most of zip code 28806 is located 
in northwest Buncombe County; thus, it is not clear how Mission’s proposed FSED Arden (which will be 
located on the Henderson County line in southern Buncombe County) will contribute to incremental ED 
market share in 28806.   
 
Mission’s complementary CON application to develop a FSER in Candler (FSER West) also includes zip code 
28806.  Zip code 28806 is included in FSER West’s primary service area. Coincidently, Mission projects zip 
code 28806 will account for the third highest number of patients served at FSER West, reflecting 
approximately 14 percent patient origin in Project Year 3. Application page 67 states, “Mission projected 
the incremental market share it expects to capture due to the presence of the proposed FSER and the 
increased access it will provide.”  The “proposed FSER” is referring to FSER West.  AdventHealth would 
note the Arden and West applications do not state the incremental market share assumptions are 
reflective of two new FSERs, rather, each application specifically refers to “the proposed FSER.”  Therefore, 
the following table summarizes Mission’s projections of incremental market share resulting from the 
proposed FSER West project. 

 
Mission Incremental ED Market Share Resulting From Proposed FSER West, 28806 

 

 

Partial 2024 2025 2026 2027 

Low 
Acuity 

High 
Acuity Total 

Low 
Acuity 

High 
Acuity Total 

Low 
Acuity 

High 
Acuity Total 

Low 
Acuity 

High 
Acuity Total 

28806 - 
Buncombe 0.15% 0.13% 0.28% 0.30% 0.25% 0.55% 0.80% 0.35% 1.15% 1.30% 0.45% 1.75% 

Source: Project ID B-012192-22; Figure 23, page 66  
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The following table summarizes Mission’s projected ED market share based the incremental market share 
projections resulting from the FSER Arden and FSER-West projects. 
 

Mission Projected ED Market Share If Proposed FSER Arden & FSER-West Are Approved 
 

  2021 2022 2023 2024 
Partial 
2024 2025 2026 2027 

Projected ED Volume: 28806 13,510 14,837 14,722 14,608 7,304 14,494 14,382 14,270 

Mission ED Volume: 28806 12,203               

Incremental Market Share 
from FSER Arden  0.28% 0.55% 1.15% 1.75% 

Incremental Market Share 
from FSER-West  0.28% 0.55% 1.15% 1.75% 

Mission Market Share if FSER 
Arden is Approved 90.3%   90.9% 92.0% 94.3% 97.8% 

Source: Project ID B-012191-22, Figures 22 & 23; Project ID B-012192-22; Figures 22 & 23 
 
Mission’s market share assumptions associated with the proposed FSER Arden and FSER West projects 
would collectively result in approximately 97.8 percent market share in zip code 28806 during Project Year 
3. Mission’s extraordinarily high market share projections are undoubtedly intended to thwart 
competition and perpetuate the monopolistic control Mission maintains in Buncombe County.  
 
 

Geographic Need 

Mission claims the proposed FSER in Arden is needed to enhance access to highly needed emergency care 
and to relieve capacity constraints experienced in Mission’s main campus ED due to volume, acuity, 
operational constraints, and bed capacity constraints.4  Mission acknowledges there are two hospitals in 
Henderson County to the south, Pardee UNC Health (“Pardee”) and AdventHealth Hendersonville 
(“AdventHealth”) and there is also one hospital in Haywood County to the west, i.e., Haywood Regional 
Medical Center (“Haywood”). There are no other hospitals in the adjacent counties to the north and 
northeast (Madison and Yancey Counties).  A review of Mission’s historical patient origin for emergency 
services indicates Madison and Yancey Counties (combined) have comparatively higher ED visit volume 
compared to Henderson County. 
  

 
4 Application page 44 
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Mission Historical Patient Origin, Emergency Services 
  
 

 
<Emergency Services> 

<Mission Hospital> 
Last Full FY 

01/01/2021 to 12/31/2021 

County or other geographic 
area such as ZIP code Number of Patients % Of Total 

Buncombe 65,360 64.4% 
Madison 5,147 5.1% 
Henderson 4,992 4.9% 
Haywood 4,981 4.9% 
McDowell 2,647 2.6% 
Yancey 1,951 1.9% 
Macon 1,422 1.4% 
Transylvania 1,387 1.4% 
Jackson 1,154 1.1% 
Rutherford 919 0.9% 
Swain 868 0.9% 
Mitchell 714 0.7% 
All Other North Carolina 5,420 5.3% 
North Carolina Total 96,964 95.5% 
Out of State 4,537 4.5% 
Total* 101,501 100.0% 

Source: Project ID B-012191-22, application page 40 
 
As shown in the previous table, Madison and Yancey Counties (which have no local access to emergency 
department services) collectively totaled 7,098 ED patients (7% patient origin) compared to 4,992 ED 
patients (4.9% patient origin) from Henderson County where residents have access to two hospital 
emergency departments.  Thus, Mission’s ED patient origin data clearly indicates the greatest need for 
enhanced access to its emergency services is a location in the northern or northeastern portion of 
Buncombe County because it would have a comparatively greater impact on decreasing purported ED 
capacity constraints compared to the proposed location near the Henderson County line. 
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Unsupported Claims of Capacity Constraints 
 
A comparison of ED utilization and ED referral volume indicates the proportion of patients transferred to 
Mission’s ED from other area hospital EDs in the region is declining.  
 

Mission ED Referrals as a Percentage of Total ED Utilization 
 

  2020 2021 

Mission ED Total Volume 92,180 101,501 

ED Referrals to Mission 6,819 6,910 

ED Referrals as a % of Total Volume 7.4% 6.8% 
Source: Project ID B-012093-21 & Project ID B-012191-22 
 
Given the overall growth of Mission’s ED volume from 2020 to 2021, the percentage of ED referrals should 
have proportionally increased.  Thus, the purported impact of ED referral volume on Mission’s emergency 
services as described in the Arden FSER application is questionable at best. 
 
Mission claims it receives “high [ED] referral volume from AdventHealth.”5  However, upon examination 
of Mission’s representations compared to publicly available ED utilization data for AdventHealth, 
Mission’s attestation is grossly exaggerated.  Specifically, on page 48, Figure 7, “2020 ED Referral Volume 
to Mission Hospital” indicates only 330 patients were referred from Advent Health to Mission’s ED in 2021.  
However, according to AdventHealth’s 2022 License Renewal Application (LRA), the transfer of 330 
patients represents only 1.4 percent of AdventHealth’s total number of ED visits during FY2021 (330 ÷ 
22,988).  Additionally, the number and percentage of ED referrals from AdventHealth is decreasing.  The 
following table compared Mission’s reported ED referrals from its 2021 Arden FSER application (B-012093-
21, p. 48) to Mission’s reported ED referrals in the 2022 Arden FSER application (B-012191-22). 
 

Comparison of Mission ED Referrals from AdventHealth 
 

  2020 2021 

ED Referrals from AdventHealth 332 330 

AdventHealth ED Visits 19,356 22,988 

% Referred from AdventHealth ED 1.7% 1.4% 

% Of Mission Total ED Volume 0.36% 0.33% 
Source: Project ID B-012093-21 & Project ID B-012191-22 
 
In total, the transfers from AdventHealth represent less than ½ percent of Mission’s total ED patient 
volume.  Mission grossly over exaggerates the impact of ED referrals from AdventHealth.  

 
5 Application page 48 
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Mission references chronic overcrowding of EDs by elderly patients and the growth of population age 65+ 
poses a substantial challenge to Mission. The applicant cites a 2019 journal article to support its need; 
however, the article is based on a hospital in the city of Tampere, Finland.6  Mission failed to demonstrate 
how a hospital in Tampere, Finland is a reasonable proxy for Asheville, NC. Mission also failed to provide 
any data regarding its emergency department encounters by age cohort to demonstrate the extent to 
which the population age 65+ utilizes its emergency services.  As a longstanding provider in western North 
Carolina, Mission should be well experienced in managing the emergency care of elderly patients.  
AdventHealth would note AdventHealth Hendersonville earned the Geriatric Emergency Department 
accreditation awarded by the American College of Emergency Physicians to emergency departments that 
have developed a comprehensive approach to caring for older patients. Older adults visiting 
AdventHealth’s ED can expect to experience: 
 

• Processes that improve the ER experience for older adults. 
• Standardized approaches to care for common geriatric issues. 
• Optimized transitions of care from the Emergency Department to other services such as home 

health, rehabilitation, and long-term care. 
• Better patient outcomes. 

 
AdventHealth contracts with Wake Forest Baptist Health to provide emergency department physicians. 
These leading physicians are board-certified and residency-trained in emergency medicine.  Wake Forest 
Baptist is an internationally known leader in Emergency Medicine Care. It has one of the oldest emergency 
medicine training programs in the country and its research has helped shape Emergency Care across the 
United States.   
 
Figure 8 on application page 52 provides a comparison of ED wait times and LWOT (left without treatment) 
percentages for Mission in comparison to area ED, and similarly sized hospitals in North Carolina and the 
United States.  Mission’s LWOT percentage is zero, which is lower than the respective percentage for same 
group hospitals in North Carolina (3%) and the United States (2%).  Mission states LWOT percentage is a 
measure of operational efficiency; thus, Mission’s LWOT percentage does not support its claims of 
operational inefficiency.  Mission’s average ED time (169) is also lower compared to same group hospitals 
in the United States (173). Thus, there is no overwhelming evidence of overcrowding or capacity 
constraints in the application as submitted. 
 
Mission states its “upward trajectory in ED utilization is anticipated to further increase constraints on 
Mission’s ED.”7  To support this contention, Mission provides the following historical ED data. 
 
  

 
6 https://bmcemergmed.biomedcentral.com/articles/10.1186/s12873-019-0236-3 
7 Application page 54 
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Historical Trend in Mission ED Volume 
 

Year ED Volume 
2017 101,200 
2018 101,859 
2019 107,330 

% Growth 6.10% 
CAGR % 3.00% 

Source: Application page 54, Figure 9 
 
However, the 2-year CAGR reflects one year of little to no growth and one year of growth.  Mission’s ED 
volume increased only 0.7 percent during 2018.  Thus, Mission failed to demonstrate a consistent 
historical growth trend for its ED volume. 
 
Mission’s perceived ED capacity constraints and operational concerns are more likely attributable to its 
decision to prioritize profits over patients.  As reported by Asheville Watchdog, HCA rewards its senior 
executives with bonuses and stock grants based on a formula weighted 20 percent on meeting standards 
for quality of patient care and 80 percent on hitting profit and share price targets.8 Critics, including some 
HCA shareholders, say the formula gives HCA executives an incentive to cut costs, often by reducing 
payrolls, at the expense of patient care.9 
 
AdventHealth would note that Mission’s application provides conflicting historical ED utilization for 2019.  
Specifically, Figure 9 on application page 54 indicates 107,330 ED visits in 2019.  In contrast, Form C on 
application page 132 specifies 104,401 ED visits in 2019, a difference of nearly 3,000 visits.  Without any 
explanation for the vast discrepancy of Mission’s 2019 ED utilization contained in the application, the 
historical growth rate of 6.1 percent is not reasonable or supported.  
 
Furthermore, Mission’s 2021 ED utilization failed to demonstrate a trend of historical growth.  According 
to application page 40 (historical ED patient origin), Mission provided ED services to 101,501 patients 
during 2021, which is lower compared to 2018 and 2019 ED utilization. 

 
Historical Trend in Mission ED Volume 

 

Year ED Volume 

2017 101,200 

2018 101,859 

2019 107,330 

2021 101,501 

17-21 % Growth 0.3% 

17-21 CAGR % 0.1% 
Source: Application page 40 & page 54, Figure 9 

 
8 https://avlwatchdog.org/profits-are-up-at-hca-ratings-are-down-at-mission/ 
9 https://www.bpr.org/news/2021-05-21/quality-of-care-concerns-rise-at-mission-hospital 
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Despite Mission claiming it “has experienced significant growth in ED volume from 2020 to 2021,” the ED 
utilization experienced in 2021 demonstrates no actual trend in growth. Based on the absence of a 
growing trend in ED utilization at Mission, there is no overwhelming evidence of overcrowding or capacity 
constraints in the application as submitted. 
 
Figure 13 on application page 57 summarizes Mission’s total ED volume by ED level from 2017 to 2019. 
 

Mission Total Historical ED Volume by ED Level from 2017 to 2019 
 

ED Level/CPT Code 2017 2018 2019 
Net Increase 

2017-2019 CAGR 
ED Level 1 - 99281 406 489 1,305 899 79.3% 
ED Level 2 - 99282 4,917 4,821 5,180 263 2.6% 
ED Level 3 - 99283 25,075 24,802 26,560 1,485 2.9% 
ED Level 4 - 99284 31,732 32,216 33,041 1,309 2.0% 
ED Level 5 - 99285 37,806 38,328 40,080 2,274 3.0% 
ED Critical Care - 99291 1,264 1,203 1,164 -100 -4.0% 
Total 101,200 101,859 107,330 6,130 3.0% 

Source: Application page 52, Figure 12 
 
Mission designates its ED patient acuity by ED level which corresponds to ED CPT codes.  Mission states 
ED Levels 1 through 3 correspond to low acuity patients.  During 2017 and 2018, ED Level 1 visits reflected 
less than 1 percent of total ED volume (406 ÷ 101,200 =.0040; 489 ÷ 101,859 = .004).  Mission admits that 
its Level 1 low acuity ED volume “demonstrated an unusually high CAGR of 79.3 percent from 2017 
through 2019.”10  Despite the “unusually high” growth achieved in 2019, ED Level 1 visits reflected only 
1.2 percent of total ED volume (1,305 ÷ 107,330).   
 
Of particular import, Mission failed to provide its 2017-2019 service area ED volume by ED Level to 
substantiate the reasonableness of potential service area patient demand to support the proposed 
project.  Mission provided only 2019 service area ED volume by ED Level; thus, there is no evidence 
whether Mission has experienced an increasing or decreasing trend of low acuity ED volume from the 
proposed service area.    
 
In summary, critical information is absent from application to support the reasonableness of Mission’s 
assumptions.  Such information is necessary to adequately demonstrate the need the population has for 
the proposed FSER.  Consequently, Mission should be found nonconforming to Criterion 3. 
 
 
Assumptions & Methodology for Projected ED Patients 
 
Mission’s methodology for projecting ED patients is premised on unreasonable and unrealistic 
assumptions.  The following describes the flaws and shortcomings observed in Mission’s methodology. 
 
 

 
10 Application page 52 
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Step 1: Calculate Historical Trend in Service Area ED Volume From 2017-2019 
 
Step 1 of Mission’s methodology calculates the historical trend in service area ED volume from 2017 to 
2019.  The FSER service area volume trend was 2.6 percent from 2017 to 2019.  See Figure 19, page 62. 
However, Mission’s historical trend in FSER service area was 2.3 percent from 2017 to 2019.  See Figure 
11, page 56.  Therefore, Mission’s ED volume from the service area is growing slower than the overall ED 
service area market volume.  Mission failed to address any factors which may have contributed to the 
comparatively lower growth rate. 
 
Figure 19 on application page 62 shows 2021 with a decline in visits compared to 2017, 2018, and 2019. 
 

Mission Hospital - Historical Trend in Service Area ED Volume 
 

Zip Code 2017 2018 2019 CAGR 2021 
19-21 

Change 

28704 - Buncombe 3,469 3,387 3,717 3.5% 3,646 -1.9% 

28730 - Buncombe 1,989 1,999 2,138 3.7% 1,685 -21.2% 

28732 - Henderson 1,647 1,688 1,793 4.3% 1,501 -16.3% 

28759 - Henderson 380 322 438 7.4% 379 -13.5% 

28791 - Henderson 441 458 500 6.5% 431 -13.8% 

28803 - Buncombe 7,762 7,865 8,412 4.1% 7,485 -11.0% 

Primary Service Area 15,688 15,719 16,998 4 .1% 15,127 -11.0% 

28806 - Buncombe 12,962 12,891 12,921 -0.2% 12,203 -5.6% 

28792 - Henderson 1,119 1,093 1,222 4.5% 1,312 7.4% 

28742 - Henderson 130 142 124 -2.3% 122 -1.6% 

Secondary Service Area 14,211 14,126 14,267 0.2% 13,637 -2.2% 

Total 29,899 29,845 31,265 2 .3% 28,764 -8.0% 
       Source: Page 56, Figure 11 & Figure 12 
 
The previous table shows 2021 with a total decline in visits of 8.0% from 2019.  
 
AdventHealth notes that during the three years since HCA Healthcare purchased Mission Health, scores 
of physicians have left the HCA system, and several primary care clinics have closed.11 In 2022, two more 
prominent physician groups left Mission Health: seven doctors at Asheville Ear, Nose, & Throat and 10 
surgeons at Carolina Spine & Neurosurgery Center.12 Asheville Watchdog identified 223 doctors who 
appear to be no longer practicing at Mission; their names were on the Mission Find a Doctor website as 
of August 2019 but had been removed as of February 2022.13 Another 57 doctors still on the website are 

 
11 Green, C. (2021, July 18). As Mission retreats, Pardee, AdventHealth fill primary care gap. Hendersonville 
Lightning. 
12 https://avlwatchdog.org/how-many-doctors-have-left-mission-hca-wont-say/ 
13 According to Asheville Watchdog, the 223 doctors no longer on Mission’s Find A Doctor site include 33 family 
medicine physicians, 25 surgeons, and 15 pediatricians or pediatric specialists. More than 100 doctors moved out of 
the state or region; others are listed as affiliated with hospitals in Hendersonville, the Charles George VA Medical 
Center in Asheville, or private practices, according to the North Carolina Medical Board and Internet searches. 
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no longer listed as employed or affiliated with Mission.  Many of the physicians that have left Mission are 
now employed within Henderson County at AdventHealth or Pardee. Patients under the care of 
AdventHealth or Pardee physicians may no longer be seeking Mission healthcare services, as evidenced 
by the decreasing utilization. 
 
 
Step 2: Project Market ED Volume Based on Historical Trends  
 
Application page 56 states Mission experienced 10.6 percent growth in ED volume in the service area zip 
codes.  In methodology Step 2, Mission projected market 2021 volume by applying its 10.6 percent growth 
to 2020 market volume. Coincidently, this is the same growth rate Mission used to project 2020 market 
volume in its disapproved 2021 FSER Arden application. This projected growth is more than four times the 
ED service area 2017-2019 CAGR of 2.6 (See Figure 18) and is not a reasonable proxy for projected monthly 
growth for 2021 over 2020.  As shown in the following table, Step 2 of Mission’s methodology results in 
overstated ED service area volume during the initial project years.  

 
Projected Market ED Volume Based on Step 2 of FSER Arden Methodology 

 

  

Historical Projected 

2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 
Total Service 

Area 61,602 63,026 64,898 53,174 58,813 64,898 66,675 68,543 70,510 72,579 74,757 
Mission's 

Calculated CAGR 
2017-2019     2.6%   

Annual Percent 
Increase   2.3% 3.0% -18.1% 10.6% 10.3% 2.7% 2.8% 2.9% 2.9% 3.0% 

2020-2027      5.0% 

CAGR 2021-2027     
  
   4.1% 

Source: Figure 19 & Figure 20 
 
Mission’s assumptions and methodology result in a 10.6 percent increase in total visits for 2021 over 2020, 
a 10.3% increase for 2022 over 2021, a seven-year CAGR of 5.0 percent from 2020 through 2027, and a 
six-year CAGR of 4.1 percent from 2021 through 2027. Each of these growth increases far exceeds the 
historical pre-COVID 2.6 percent CAGR for Mission Hospital ED visits for the total service area. Mission’s 
application as submitted does not provide adequate support to document the reasonableness of the 
projected total ED visits from the proposed FSER Arden service area. 
 
 
Step 3: Establish Base 2019 Mission Market Share by Acuity and ZIP Code 
 
Step 3 of Mission’s methodology calculates 2019 market share by acuity (i.e., low acuity vs high acuity) 
based on 2019 Mission service area volume as a percent of total market volume.  Mission states its 2019 
market share will be the “starting point.”  In other words, Mission assumes its 2019 market share by zip 
code will remain constant through the first project year, i.e., 2025.  However, as previously described, 
Mission’s service area ED volume is growing slower than the service area market ED volume.  Therefore, 
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the assumption that market share will remain constant in 2025 assumes the growth of Mission’s ED 
service area volume will keep pace with the overall ED service area market volume growth.   
 
Further, Mission experienced a decreasing trend of 2.3 percent ED volume in zip code 28742 (Henderson 
Co.) and a decreasing trend of 0.2 percent in zip code 28806 (Buncombe Co.).  See Figure 11, page 56.  
Despite these decreasing trends in volume and market share, Mission projects its ED market share in zip 
code 28742 (Henderson Co.)  and zip code 28806 (Buncombe Co.) will remain constant through 2025.  The 
application is devoid of any discussion regarding the rationale for which Mission expects its ED volume 
and market share to stabilize despite a history of decreasing volume and market share for the respective 
zip codes. 
 
 
Step 4: Establish Incremental Market Share and Projected FFY 1 through FFY 3 Volume 
 
Step 4 of Mission’s methodology assumes an incremental market share gain will be added to its 2019 
market share by zip code and acuity.  Mission projects it will achieve incremental market share for both 
low acuity and high acuity patients as a result of the proposed project.  The incremental market shares 
are summarized in the following table. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
Source: Application page 66 

 
 
Mission failed to provide any rationale to describe the specific factors that support incremental market 
share increases of up to 7.5 percent for low acuity patients during the first project year. For example, 
Mission projects to achieve incremental market share in areas for which it has experienced decreasing 
volume, i.e., zip code 28742 and 28806. 
 
As described previously, Mission experienced a decreasing trend of market share in zip code 28742 
(Henderson Co.) and zip code 28806 (Buncombe Co.).  See Figure 11, page 56.  Despite these decreasing 
market share trends, Mission projects it will achieve incremental market share increases for both low 
acuity and high acuity ED patients during each of the first three project years for the respective zip codes.  
Absent any discussion regarding the rationale for which Mission expects its ED volume and market share 
to dramatically increase, the projected market share assumptions are not supported.   
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Mission also failed to address the recent exodus of physicians from HCA and why it is reasonable to rely 
on historical data in the absence of its previous referral partners. During the two years since HCA 
Healthcare purchased Mission Health, nearly 100 physicians have left the HCA system, and several primary 
care clinics have closed.  Many of these physicians are now employed within Henderson County at 
AdventHealth or Pardee.   
 
Additionally, Mission projects that its market share of high acuity patients will increase in the FSER Arden 
service area via the proposed project.  Henderson County residents presently have access to high acuity 
ED services at AdventHealth Hendersonville and Pardee Hospital.  As previously discussed, patient 
transfers from AdventHealth Hendersonville and Pardee Hospital reflect a minuscule portion of respective 
facility ED volume; thus, the existing Henderson County ED resources are adequate to meet the needs of 
service area residents. Therefore, there is no reasonable justification for Mission’s anticipated high acuity 
market share gain in Henderson County. 
 
The incremental market share gains for low and high acuity patients result in an overall projected growth 
rate that is more than two times higher than Mission’s actual ED utilization trend. In addition, 
AdventHealth would note that based on the application’s incremental market share assumptions, Mission 
projects ED volume from Henderson County zip codes will exhibit the highest projected CAGRs in the 
service area as shown in bold in the following table. 
 

Zip Code 

Actual Mission ED Volume Projected Mission ED Volume 

2017 2018 2019 
17-19 
CAGR 2025 2026 2027 19-27 CAGR 

28704 - Buncombe 3,469 3,387 3,717 3.5% 5,244 5,536 5,844 5.8% 
28730 - Buncombe 1,989 1,999 2,138 3.7% 2,531 2,651 2,777 3.3% 
28732 - Henderson 1,647 1,688 1,793 4.3% 2,696 2,944 3,215 7.6% 
28759 - Henderson 380 322 438 7.4% 631 698 771 7.3% 
28791 - Henderson 441 458 500 6.5% 714 777 843 6.7% 
28803 - Buncombe 7,762 7,865 8,412 4.1% 9,578 10,024 10,490 2.8% 
28806 - Buncombe 12,962 12,891 12,921 -0.2% 13,171 13,155 13,139 0.2% 
28792 - Henderson 1,119 1,093 1,222 4.5% 1,754 1,880 2,010 6.4% 
28742 - Henderson 130 142 124 -2.3% 165 175 186 5.2% 
Total 29,899 29,845 31,265 2.3% 36,484 37,840 39,275 2.9% 

Source: Application pages 56 and 68-69 

 
Mission also projects to shift up to 10 percent of high acuity patient volume from the service area zip 
codes to the proposed FSER.  See Figures 24-27, pages 68-69.  As ED Level increases, so does patient 
complexity.  The following table shows that ED Level 5 comprises the most significant proportion of 
Mission’s historical high acuity ED volume.  
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Source: Application page 57 

 
Mission’s methodology does not delineate what portion of high acuity ED patient volume, i.e., Level 4, 
Level 5, or ED Critical Care will shift to the proposed FSER.  Given the high percentage of Level 5 ED volume 
present in Mission’s ED utilization, it is logical that Mission’s methodology substantially shifts both ED 
Level 5 and ED Critical Care patient volume to the proposed FSER. But, again, this is counterintuitive based 
on the numerous representations throughout the Mission application that the proposed FSER will be 
operated with the main purpose of providing emergency care for low acuity patients.  
 
Based on the assumptions and methodology described in the application, Mission projects to serve a net 
increase of over 2,000 Henderson County ED patients by the third project year.   
 

Zip Code 

Actual Mission ED Volume   Projected Mission ED Volume 

2017 2018 2019 2020 2021 
17-21 
CAGR 2025 2026 2027 21-27 

28732 - 
Henderson 1,647 1,688 1,793 1,446 1,501 -2.29% 2,696 2,944 3,215 10.0% 

28759 - 
Henderson 380 322 438 349 379 -0.07% 631 698 771 9.3% 

28791 - 
Henderson 441 458 500 415 431 -0.57% 714 777 843 8.7% 

28792 - 
Henderson 1,119 1,093 1,222 1110 1312 4.06% 1,754 1,880 2,010 5.5% 

28742 - 
Henderson 130 142 124 98 122 -1.58% 165 175 186 5.4% 

Total 3,717 3,703 4,077 3,418 3,745 0.19% 5,960 6,474 7,025 8.2% 
Source: Application pages 56 and 68-69 

 
Mission’s assumed Henderson County market share increases result in an overall projected CAGR of 8.2 
percent during 2021-2027, which is nearly eight times higher than its actual CAGR during 2017-2019.  The 
only way Mission can achieve this feat is by taking ED market share from AdventHealth Hendersonville 
and Pardee Hospital.  However, Mission failed to provide adequate evidence of capacity constraints at 
AdventHealth Hendersonville and Pardee Hospital to support redirection of market share and patient 
volume to Mission.  Mission’s assumptions are therefore reflective of a “build it, and they will come” 
mentality, which is woefully insufficient to substantiate the need for a $13 million capital project.  
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Mission’s application includes a meager supply of only physician support letters.  As previously described, 
nearly 100 physicians have left the HCA system, and several primary care clinics have closed during the 
past two years.  Mission lacks sufficient support from the local provider community to support its 
proposed project.  Consequently, the applicant’s utilization projections are not supported. 
 
AdventHealth attests the existing Henderson County ED resources are adequate to meet the needs of 
service area residents.  There is no need for a freestanding ED in Buncombe County to service Henderson 
County residents. 
 
In summary, for the reasons previously described, Mission failed to demonstrate the need the population 
has for the services proposed and that projected utilization is based on reasonable and adequately 
supported assumptions.  Similarly, medical equipment and observation days projections were based on 
projected ED volume, which was not reasonable and adequately supported. Consequently, the application 
does not conform to Criterion 3. 
 
 
Criterion 4 “Where alternative methods of meeting the needs for the proposed project exist, the applicant 
shall demonstrate that the least costly or most effective alternative has been proposed.” 
 
Mission failed to adequately demonstrate the need for the proposed services (See Criterion 3).  A proposal 
that is not needed cannot be the most effective alternative. Consequently, the application is 
nonconforming to Criterion 4. 
 
In addition, Mission failed to demonstrate a FSER in Arden is the most effective alternative to increasing 
access to Mission’s emergency services.  Mission claims the proposed FSER in Arden is needed to enhance 
access to highly needed emergency care and to relieve capacity constraints experienced in Mission’s main 
campus ED due to volume, acuity, operational constraints, and bed capacity constraints.14 Mission 
acknowledges there are two hospitals in Henderson County to the south, Pardee and AdventHealth and 
there is also one hospital in Haywood County to the west, i.e., Haywood Regional Medical Center. There 
are no other hospitals in the adjacent counties to the north and northeast (Madison and Yancey Counties).  
A review of Mission’s historical patient origin for emergency services indicates Madison and Yancey 
Counties (combined) have comparatively higher ED visit volume compared to Henderson County. 
  

 
14 Application page 44 
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<Emergency Services> 

<Mission Hospital> 
Last Full FY 

01/01/2021 to 12/31/2021 
County or other geographic 

area such as ZIP code Number of Patients % Of Total 

Buncombe 65,360 64.4% 
Madison 5,147 5.1% 
Henderson 4,992 4.9% 
Haywood 4,981 4.9% 
McDowell 2,647 2.6% 
Yancey 1,951 1.9% 
Macon 1,422 1.4% 
Transylvania 1,387 1.4% 
Jackson 1,154 1.1% 
Rutherford 919 0.9% 
Swain 868 0.9% 
Mitchell 714 0.7% 
All Other North Carolina 5,420 5.3% 
North Carolina Total 96,964 95.5% 
Out of State 4,537 4.5% 
Total* 101,501 100.0% 

Source: Project ID B-012191-21, application page 40 
 
As shown in the previous table obtained from Mission’s application, Madison and Yancey Counties (which 
have no local access to emergency department services) collectively totaled 7,098 of Mission’s ED 
patients (7% patient origin) compared to 4,992 ED patients (4.9% patient origin) from Henderson County 
where residents have access to two hospital emergency departments.  Thus, Mission’s ED patient origin 
data clearly indicates the greatest need for its proposed project is a location in the northern or 
northeastern portion of Buncombe County because it would have a comparatively greater impact on 
Mission’s purported ED capacity constraints compared to the proposed location near the Henderson 
County line.   
 
Residents of Yancey County must drive approximately 37 miles to access Mission’s emergency department 
services.  Residents of Madison County must drive approximately 21 miles to access Mission’s emergency 
department services.  The proposed location in Arden is only 9.4 miles from the Mission main campus.   
 

Distance to Mission Hospital 
 

 Location Miles Minutes 
Burnsville (Yancey County) 37 43 
Marshall (Madison County) 21 30 
2512 Hendersonville Rd. Arden 9.4 20 
Source: Google Maps 
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Based on historical patient origin and distance to Mission Hospital greatest geographic impact for 
Mission’s ED patients will not be achieved on the Henderson County line.  Additionally, the proposed FSER 
in Arden will not enhance geographic access for Mission’s Madison and Yancey County patients. 
 
Based on this analysis, Mission failed to demonstrate its proposed FSER in Arden is the most effective 
alternative and should be found nonconforming to Criterion 4. 
 
 
Criterion 5 “Financial and operational projections for the project shall demonstrate the availability of funds 
for capital and operating needs as well as the immediate and long-term financial feasibility of the proposal, 
based upon reasonable projections of the costs of and charges for providing health services by the person 
proposing the service.” 
 
The assumptions used by Mission in preparation of the pro forma financial statements are not reasonable 
because projected utilization is not supported. The discussion regarding projected utilization found in 
Criterion 3 is incorporated herein by reference. Therefore, the applicant does not adequately demonstrate 
that the financial feasibility of the proposal is based upon reasonable projections of costs and charges. 
Consequently, the application is not conforming to this criterion. 
 
 
Criterion 6 “The applicant shall demonstrate that the proposed project will not result in unnecessary 
duplication of existing or approved health service capabilities or facilities.” 
 
Mission failed to adequately demonstrate the need for the proposed services (See Criterion 3). Therefore, 
Mission failed to adequately demonstrate that its proposal will not result in an unnecessary duplication 
of existing or approved emergency department services and is nonconforming to this criterion. 
 
Mission acknowledges there are two hospitals in Henderson County to the south, AdventHealth and 
Pardee and there is also one hospital in Haywood County to the west, i.e., Haywood Regional Medical 
Center. There are no other hospitals in the adjacent counties to the north and northeast (Madison and 
Yancey Counties). Mission’s proposed service area includes zip codes in southern Buncombe County and 
northern Henderson County that are presently served by AdventHealth and Pardee. The proposed market 
share gains in the respective zip codes are neither reasonable nor supported.  Therefore, the proposed 
FSER Arden project will unnecessarily duplicate emergency services in the service area.  
 
In response to Section G, Question 2, Mission explains the project will not result in unnecessary 
duplication because it will provide “more timely access to critical care services in the South Buncombe 
County market and to patients in North Henderson County area.”15  Mission’s reference to “critical care 
services” is confusing amidst numerous representations throughout the Mission application that the 
proposed FSER will be operated with the main purpose of providing emergency care for low acuity 
patients.  Moreover, Mission provided no compelling evidence of capacity constraints at AdventHealth 
Hendersonville and Pardee Hospital to support redirection of market share and patient volume to Mission.  
Therefore, the application should be found nonconforming to Criterion 6. 
 
  

 
15 Application page 88 
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Criterion 18a “The applicant shall demonstrate the expected effects of the proposed services on 
competition in the proposed service area, including how any enhanced competition will have a positive 
impact upon the cost effectiveness, quality, and access to the services proposed; and in the case of 
applications for services where competition between providers will not have a favorable impact on cost-
effectiveness, quality, and access to the services proposed, the applicant shall demonstrate that its 
application is for a service on which competition will not have a favorable impact.”  
 
As previously described, Mission is currently the subject of a lawsuit under the North Carolina Constitution 
and the North Carolina Antitrust Statutes, in which it is argued that Mission has acted in restraint of trade 
and that it has unlawfully monopolized the provision of inpatient general acute care services in the region.  
(See Attachment C).  While Mission has every right to be heard and to have its “day in Court,” the 
cacophony of voices seeking the help for patients, physicians, and facilities in the region simply cannot be 
ignored.  These voices are also echoed daily through local media outlets telling the stories of Mission’s 
maladies.  For example: 
 

• https://mountainx.com/news/from-asheville-watchdog-profits-are-up-at-hca-ratings-are-down-at-
mission/  (05/01/21) 

• https://avlwatchdog.org/attorney-generals-office-had-great-concerns-mission-hca-deal-was-rigged-from-
the-beginning/ (03/15/22) 

• https://my40.tv/news/local/lawsuit-against-mission-health-could-have-an-impact-nationwide-says-law-
professor (09/15/21) 

• https://www.facingsouth.org/2021/09/lawsuit-targets-hcas-hospital-monopoly-western-north-carolina 
(09/01/21) 

• https://wlos.com/news/local/group-of-nc-residents-file-antitrust-lawsuit-against-hca-healthcare 
(08/10/21) 

• https://www.citizen-times.com/story/news/2021/09/20/hundreds-complain-nc-attorney-general-
ashevilles-hca-mission/8370318002/ (6-9-21) 

• https://www.beckershospitalreview.com/finance/north-carolina-ag-gets-116-complaints-about-mission-
health.html  (06/09/21) 

• https://wlos.com/news/local/josh-stein-hca-a-concerning-number-attorney-general-describes-recent-
mission-health-complaints-filed (06/08/21) 

• https://www.bpr.org/news/2021-05-21/quality-of-care-concerns-rise-at-mission-hospital (05-21-21) 

• https://www.northcarolinahealthnews.org/2020/02/13/elected-officials-blast-hca-for-first-years-
performance-at-mission/ (02/13/20) 

• https://carolinapublicpress.org/29762/irate-crowd-voices-frustrations-with-medical-services-in-cashiers/ 
(01/29/20) 

• https://www.citizen-times.com/story/opinion/2020/02/11/hcas-management-mission-health-hospital-
cause-deep-concern/4721205002/ (02/12/20) 

 
The project that is the subject of these comments is explicitly designed to bring more patients to Mission’s 
acute care facilities Asheville.  Mission is targeting existing providers to duplicate their services, starve 
them of resources, and increase the scope and range of the monopoly that currently exists.  This is the 

https://mountainx.com/news/from-asheville-watchdog-profits-are-up-at-hca-ratings-are-down-at-mission
https://mountainx.com/news/from-asheville-watchdog-profits-are-up-at-hca-ratings-are-down-at-mission
https://protect-us.mimecast.com/s/84AZCERZKPF3W70gIB60Q8/
https://protect-us.mimecast.com/s/84AZCERZKPF3W70gIB60Q8/
https://my40.tv/news/local/lawsuit-against-mission-health-could-have-an-impact-nationwide-says-law-professor
https://my40.tv/news/local/lawsuit-against-mission-health-could-have-an-impact-nationwide-says-law-professor
https://www.facingsouth.org/2021/09/lawsuit-targets-hcas-hospital-monopoly-western-north-carolina
https://wlos.com/news/local/group-of-nc-residents-file-antitrust-lawsuit-against-hca-healthcare
https://protect-us.mimecast.com/s/KQylCJ6YEPIq8JA1hkCYdT/
https://protect-us.mimecast.com/s/KQylCJ6YEPIq8JA1hkCYdT/
https://www.beckershospitalreview.com/finance/north-carolina-ag-gets-116-complaints-about-mission-health.html
https://www.beckershospitalreview.com/finance/north-carolina-ag-gets-116-complaints-about-mission-health.html
https://wlos.com/news/local/josh-stein-hca-a-concerning-number-attorney-general-describes-recent-mission-health-complaints-filed
https://wlos.com/news/local/josh-stein-hca-a-concerning-number-attorney-general-describes-recent-mission-health-complaints-filed
https://www.bpr.org/news/2021-05-21/quality-of-care-concerns-rise-at-mission-hospital
https://protect-us.mimecast.com/s/By0FCNkE78f0NWPEH7A_v8/
https://protect-us.mimecast.com/s/By0FCNkE78f0NWPEH7A_v8/
https://protect-us.mimecast.com/s/l4S2COYEJZUpA8Z0cpdQwY/
https://protect-us.mimecast.com/s/bgPxCPNM6YsK4wNohP4C-j/
https://protect-us.mimecast.com/s/bgPxCPNM6YsK4wNohP4C-j/
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very epitome of unnecessary duplication and results in the following non-conformities with respect to the 
applicable statutory review criteria.  Based on the facts which result in Mission being nonconforming with 
Criteria 3, 4, 5, and 6 it should also be found nonconforming with Criterion 18a.  
 
 
Criterion 20 “An applicant already involved in the provision of health services shall provide evidence that 
quality care has been provided in the past.” 
 
Mission has failed to demonstrate that quality care has been provided in the past.  Specifically, the N.C. 
Department of Labor’s Occupational Safety and Health Division performed three inspections in October 
and November 2021 at Mission Hospital which resulted in nearly $30,000 of civil penalties. In addition to 
failing to properly fit employees for N95 respirators, OSH investigators said the hospital waited to report 
that one of its workers had been hospitalized with COVID-19 and later died.16   
 
According to the NCDOL citation "the employer did not ensure that the employee(s) using a tight-fitting 
facepiece respirator were fit tested prior to initial use of the respirator, whenever a different respirator 
facepiece ... were used." Hannah Drummond, an emergency room nurse at Mission and the chief nurse 
representative with local chapter of National Nurses United, reported “the fit-test issues stemmed from 
a lack of oversight.”17 
 
One of citations also indicates the hospital did not report an employee's October 18, 2021 COVID-related 
hospitalization and subsequent death until a complaint was filed by nurses on November 22, 2021.  
Hospital officials are required to report each work-related COVID death to the state labor department’s 
Occupational Safety and Health Division (OSH) within eight hours. The employee died on November 10, 
2021, according to the citation, OSH was not notified until Nov. 22. According to an article published in 
Cardinal & Pine, the employee was a nurse in a COVID ward.18 
 
Mission Hospital staff have been vocal regarding their safety concerns.  In June and September 2021 and 
February 2022, the labor union representing registered nurses at Mission Hospital staged protests to call 
attention what it called “patient safety and unsafe working conditions” at Mission Hospital. Among other 
complaints, the National Nurses Organizing Committee of National Nurses United asserted that HCA 
Healthcare-owned Mission Hospital scheduled symptomatic, COVID-positive nurses to work at the 
hospital, and failed to provide nurses with adequate masks, gowns, gloves, and other personal protective 
equipment. “Since HCA purchased our hospital in 2019, the management has cut corners on safe patient 
care by cutting support staff and violating their own nurse staffing grids,” said Shelby Runkles, a 
cardiovascular Intensive Care Unit RN at Mission. “With each additional patient, nurses are more prone 
to make mistakes and the risk of serious complications increases.”19 
 
Staff safety is equally as important as patient safety. The egregious deficiencies cited at Mission 
immediately preceding the submission of the FSER Arden application should render the application non-
conforming to Criterion 20. 

 
16 https://www.charlotteobserver.com/news/coronavirus/article259696570.html#storylink=cpy 
17 https://www.citizen-times.com/story/news/2022/03/23/mission-hca-citations-show-ppe-and-covid-death-
reporting-failures/7139196001/ 
18 https://cardinalpine.com/story/nc-fines-asheville-hospital-30000-after-nurses-complain-of-covid-risks/ 
19 https://avlwatchdog.org/barks/nurses-to-picket-mission-hospital-citing-concerns-about-safety/ 
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https://wlos.com/news/local/josh-stein-transylvania-regional-hospital-hca-nc-attorney-
general-monitoring-situation-after-doctors-leave-rural-mission-health-hospital  

NC attorney general monitoring situation after doctors leave rural Mission Health hospital 

by Karen Zatkulak |  Monday, May 10th 2021  

TRANSYLVANIA COUNTY, N.C. (WLOS) — The North Carolina attorney general is responding to concerns 
raised in a recent News 13 investigation.  

The City of Brevard sent a letter to AG Josh Stein's office after 14 doctors left Transylvania Regional 
Hospital. 
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In the letter, local elected officials demanded a state review of whether healthcare there has changed at 
the rural hospital since HCA Healthcare bought Mission Health. 

The attorney general has now responded to the letter.   
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It says, in part, "My office remains in continued contact with HCA, and we will raise these issues with 
them, as we’ve done with the Independent Monitor." 

The letter goes on to say that the attorney general wants to make sure HCA complies with the purchase 
agreement. 

"If HCA is repeatedly not making physicians available to provide those services, it is not meeting its 
commitments under the agreement." 

In the letter, Stein also encouraged residents of Brevard to reach out to his office with any concerns. 

 

_____________________________________________________________ 
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https://wlos.com/news/local/josh-stein-hca-a-concerning-number-attorney-general-describes-
recent-mission-health-complaints-filed  

'A concerning number,' Attorney General describes recent Mission Health complaints filed 

by Karen Zatkulak   |   Tuesday, June 8th 2021 

ASHEVILLE, N.C. (WLOS) — News 13 has learned that over a recent 12-month period, 116 people filed 
complaints to the North Carolina Attorney General's office about Mission Health. 

As we've reported, Attorney General Josh Stein approved the sale of Mission to HCA Healthcare back in 
2019. That sale included certain agreements that HCA must keep in order to stay in compliance. 

News 13 learned that while the number of concerns seem to be dropping, AG Stein is watching the 
situation very closely. 

"Having to work harder with less." 

When Geoff Noblitt found out his primary care office would be shut down last fall, he was furious. 

"It just seemed cruel to come in and do that," Noblitt told News 13. 

Noblitt said he was so upset he decided to write a letter to North Carolina Attorney General Josh Stein. 

"It doesn't seem right that this big, multi-billion dollar company comes in town with promises of 
bettering the community and they shut down your primary care, which is the most hands-on," he said. 
"That's the thing that helps people the most." 

He's one of 116 people who reached out to Stein about Mission Health between April of 2020 and April 
of 2021. 
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We went through each complaint and learned that most were related to billing issues, another 23% 
were concerns over quality of care, 16% related to loss of services, 7% were from current or former 
employees of Mission Health, and 5% were over charity care. 

NC ATTORNEY GENERAL MONITORING SITUATION AFTER DOCTORS LEAVE RURAL MISSION HEALTH 
HOSPITAL 

 

News 13 broke down all 116 complaints to the state Attorney General in the past year concerning Mission Health. 
(Credit: NC Attorney General's Office/WLOS)  

 

Some were handwritten and emotional while others included copies of disputed medical bills. But all 
had the same message -- dissatisfaction with HCA. 

A former employee of Mission Health tells us she took the time to write a letter to AG Stein's office 
because she was both frustrated and sad about what she experienced. 

She agreed to talk with us, but didn't want to be identified since she still has ties to the hospital. 

Once HCA happened, it was a drastic change," the former employee said. "Really, I feel like all that we 
got was having to work harder with less. 

She says she witnessed a drop in staff and services as both a medical worker there and a patient as well 
and believes patient care has suffered. 
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She told News 13 that when she realized she was no longer proud of where she worked, she made the 
tough decision to leave. 

"When we say that patient care is number one and then we're cutting services that allow for us to 
provide better patient care, that just doesn't add up to me and I couldn't be a part of that," she said. 

Other feedback 

We checked for other feedback on how Mission Hospital is doing. 

Yelp reviews gives Mission 2.5 out of 5 stars, and Mission's Leapfrog Healthgrade dropped to a "B" this 
spring. 

In addition, we got the latest report from the Joint Commission on Accreditation of Healthcare 
Organizations. The 26-page document goes through several areas in which the hospital was voluntarily 
reviewed, with a final decision of "Accreditation." 

We also talked with Suzi Isreal who said her last trip to Mission was great. 

I didn't ever feel not cared for" Isreal said. "Like there wasn't someone who would come and check on 
me. 

Isreal is a cancer patient who went to the emergency room after a fall. She tells us she was surprised by 
the excellent care she received. 

"I think the staff there, the nurses and medical staff are doing their very best with really extraordinary 
circumstances," Isreal said. 

"We are going to be on top of this..." 

We looked back at the number of complaints over the last five years. 

In 2017, the attorney general received just seven concerns about Mission Health. The next year, Mission 
Health signed an agreement to be bought by HCA and 257 people wrote to AG Stein's office. 

In 2019, when the HCA sale was official, there were 63 complaints. Last year there were 147, with 15 by 
April of 2021. 
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As we've previously reported, according to the Independent Monitor, Mission Health has always been in 
compliance with the promises made during the sale to HCA. 

But, AG Stein tells us this is such an important issue that he recently dedicated one of his employees to 
keeping track of all the complaints about Mission Health. 

"Whatever the issue is, we want to make sure Mission is complying with the commitments they made 
under the APA of a couple years ago, they're complying with the law, but also that they're doing the 
right thing by their patients," the attorney general said. 

News 13 asked if 116 in one year was too many. 

It's a concerning number, 116 over a year," Stein replied. "That's a lot, so we're sharing our serious 
concerns with the management of the health system and we are going to be on top of this to the extent 
we possibly can. 

We also asked what power his office has since there are no clear metrics in the purchase agreement 
when it comes to things like staffing and levels of service. 

"In the agreement HCA made, commitments about the services they would continue to offer and if they 
degrade the delivery of those services such that you can argue it's not meaningfully being provided then 
the agreement can be enforced against them," the attorney general responded. "So I think there are 
some teeth in the agreement." 

Mission Health wouldn't do an interview, but a spokesperson did send us the following statement: 

Since January of 2021, we are aware of 15 complaints made to the Attorney General’s office, nine of 
which were related to billing and all of which have been resolved. We address every issue the Attorney 
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General’s office brings to our attention promptly—both with them and the patient. Our patient care is 
our first priority. We strongly encourage everyone to contact us directly any time there is a concern so 
we can address it with them immediately and personally. 

Going back to 2020, the majority of billing concerns were made shortly after acquisition of Mission and 
primarily regarded questions around changes to medical practice operations and a variety of billing 
issues all of which were resolved. Any patient or guarantor with billing questions or concerns should 
contact 833-323-0834 and we are happy to discuss, answer any questions you may have, and seek 
resolution where needed. Further, we have an email address, contactmission@hcahealthcare.com, 
where people can reach out to us on any matter. 
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NORTH CAROLINA 

BUNCOMBE COLl\'TY 

IN THE GENERAL COURT OF ,Jl/JTfCE 
SUPERIOR COURT OrYISlON' 
No. 21CV 03276 

lQ! I n '\ !?= 2 5 

WTLLIA,\.1 ALAN DA VIS, RI CHARO NASlf, 
WlLL OVERFELT, Ed.S BCBA, JONATHAN 
POWF:LL, FAITH C. COOK, Psy.O., and

KA THERINE BUTfON, on their own behalf 
:ind on behalf of all 01hc� similarly situated, 

Plaintiffs, 

HCA HEALTHCARt:. INC., HCA 
MANAGEMt�NT SERVICES, LP. HCA, INC .• 
MA MASTER IIOLOll'iGS, LLLP . .\JH 
HOSPITAL MANAGER, LLC. Mff l\'OSSION 
IIOSPI fAL, LLLI', ANC HEALTHCARE, 
INC. f/k/a \.11SSION HEAL TH SYSTEM, 
INC .• and MISSION HOSPITAL,, INC.,

i>,:fe11da11t<. 

CLASS ACTION COMPLAJ.NT 

f>lainliffs William Alon Davis, Richard Nash, Will Overfelt. Ed.S BCBA, Jonathan f>O\,ell, 

faill1 C. Coo�. I'>) D .• and Katherine Buuon, individually, and on behalf of all other� similarly 

si1uoted, bring 1his action ogninst Defendanrs 1-lCA J-leahhcan,. Inc. and its aftilintes (coUectivcl) 

"HCA .. ). and Mission Health Sys1em, Inc. ruid its affiliate (collectively '"Mission"). and state as

follows: 

r. NATURE Of THE ACTION

1. This is an ac1ion for restraint of trade and unlawful monopolization seeking class-

wide damages and injunctive and equitable r.:lief under the Nor1h Carolina Constituiion (An. I, 

§ 34). and North Carolina ·s antitrust and consumer protection sta1ute (N.C.G.S, § 7S-1 et seq.).

, .r 

ATTACHMENT C



 2 

2. Article 1, Section 34 of the North Carolina Constitution states: “Perpetuities and 

monopolies are contrary to the genius of a free state and shall not be allowed.”  However, from 

1995 until 2019, Mission operated its hospital system as a monopoly.  In January 2019, HCA 

acquired Mission and to this day continues to operate it as a for-profit monopoly.  

3. The original monopoly was created in 1995, when Mission merged with its only 

significant competitor in the region, St. Joseph’s Hospital.  As a result of that merger, Mission’s 

flagship Asheville hospital (“Mission Hospital-Asheville”) effectively became the only provider 

of inpatient general acute care (“GAC”) hospital services in Buncombe and Madison Counties.  

From 1995 until 2016, Mission was immunized from antitrust liability by a state statute under 

which it was issued a Certificate of Public Advantage (“COPA”).  COPAs are a form of regulation 

in which a hospital is permitted to operate as a monopoly in exchange for subjecting itself to state 

oversight. 

4. In 2016, after years of lobbying by Mission executives, the State repealed the 

COPA, leaving in place an unregulated monopoly.  Once that repeal occurred, both Mission and 

any later purchasers of its assets, including HCA, lost any immunity from suit under the antitrust 

laws.    

5. After the COPA was repealed, and prior to when HCA purchased the assets, 

Mission engaged in improper restraints on competition by enforcing unlawful terms and 

arrangements with private payers, including commercial health plans, and third-party 

administrators (“TPAs”) of self-insured plans.  These improper restraints included tying, all-or-

nothing arrangements, gag clauses, and, on information and belief, other anticompetitive terms 

and negotiating devices.  Each of Mission’s anticompetitive acts, together and individually, 
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increased the prices of hospital services, insurance premiums, copays or deductibles paid by 

residents of Mission’s overall 18-County Western North Carolina service area. 

6. In 2019, Mission sold its assets to HCA, the world’s largest for-profit hospital 

chain, and a company that has been subject to approximately 20 prior Federal Trade Commission 

(“FTC”) antitrust proceedings.  When HCA purchased Mission’s assets effective January 2019, 

HCA did so precisely because of Mission’s outsized ability to dictate prices and other contract 

terms to its customers. 

7. Like Mission before it, HCA has used improper restraints in its agreements and 

arrangements with commercial health plans and TPAs, including tying, all-or-nothing 

arrangements, gag clauses, and on information and belief, other anticompetitive terms and 

negotiating devices.  HCA has also refused to fully comply with a rule enacted by President 

Trump’s Administration to increase transparency in healthcare pricing.  Were HCA to comply and 

reveal to consumers and regulators the true prices that it charges, the public would know that 

HCA/Mission’s prices for key services are by far the highest in North Carolina.  For instance, 

according to a large commercial dataset, HCA currently charges more than two times the State 

average for a C-Section without complications.  This price disparity—one matched and exceeded 

by numerous other procedures—can only exist because of the system’s unbridled monopoly power 

and its status as a “must have” system in Western North Carolina.  As a result, individual insurance 

premiums, which are primarily driven by healthcare costs, are significantly higher in Mission’s 

service area than in surrounding counties and even North Carolina’s largest cities. 

8. At the same time, to maximize profits, HCA has been cutting costs and staff at an 

alarming rate, leaving Western North Carolinians with increasingly bad healthcare at an ever-

growing price.  It has also taken steps to drive business to its more expensive flagship facility in 
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Asheville, reducing access and increasing travel times for citizens in affected areas.  As stated in 

a July 9, 2021, Executive Order by President Biden: “Hospital consolidation has left many areas, 

particularly rural communities, with inadequate or more expensive healthcare options.”  

HCA/Mission perfectly encapsulates this troubling trend and the harms consolidation inflicts on 

the population a hospital purports to serve. 

9. Within the applicable damages period commencing on August 10, 2017, 

Defendants’ improper conduct has harmed consumers through higher health insurance premiums, 

copays, deductibles, and coinsurance payments.  Consumers have also lost access to preferred 

physicians and healthcare providers and experienced worsening facility conditions and service.    

10. Reduced quality and higher prices are the hallmark effects of an unregulated 

monopoly.  Today, HCA holds an approximate 90% market share in the market for inpatient 

GAC hospital care in Buncombe County, the most populous county in Western North Carolina, 

and in nearby Madison County.  Because insurers and consumers in the region have no choice but 

to use HCA, HCA has free rein to dictate the prices it charges insurers and consumers while at the 

same time undermining quality to cut costs.   

11. In fact, in the Outlying Regions Inpatient Services-Only Market (defined below), 

HCA has monopoly (70%-plus)1 market power across seven Counties:  Yancey – 90.9% market 

share; Madison -- 90%; Buncombe -- 86.6%; Mitchell – 85.4%; Transylvania -- 78.7%; McDowell 

-- 76.4%; and Macon -- 74.7%.   

12. HCA cannot deny the negative effects that unregulated hospital monopolies inflict 

on our Nation’s healthcare system.  Indeed, in 2018—while it was negotiating its takeover of 

 
1 “Generally speaking, a 70% to 75% market share is necessary to sustain a monopolization claim.”  Sitelink Software, 
LLC v. Red Nova Labs, Inc., No. 14 CVS 9922, 2016 NCBC 43, 2016 NCBC LEXIS 45, *29 (N.C. Super. Ct., Wake 
County June 14, 2016).   
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Mission—HCA complained to an agency in Florida about a competitor’s “monopolistic 

dominance,” stating that “patients suffer from lack of access to care in their community,” they 

“have little to no healthcare provider choice,” and “[t]his type of monopolistic environment within 

the healthcare market stifles innovation and breeds a culture that negatively impacts the cost and 

quality of care.”   

13. HCA’s behavior since taking over Mission, and Mission’s prior abuse of its 

monopoly power, exemplify why healthcare in the United States costs so much more than 

elsewhere.   

14. Without this Court’s intervention, the future of healthcare in Western North 

Carolina—traditionally a destination for many, including retirees, in part because of its reputation 

for high-quality, low-cost healthcare—is at risk.  Accordingly, Plaintiffs, who each have 

commercial or self-funded health coverage and have been and continue to be injured by 

Defendants’ practices, sue for class-wide damages and for equitable relief seeking to enjoin the 

continuation of Defendants’ unlawful abuse of their monopoly power. 

II. PARTIES 

A. Plaintiffs 

15. Plaintiff William Alan Davis is a citizen of North Carolina who resides in Clyde, 

Haywood County.  Mr. Davis is a participant in a private group healthcare plan and has had to pay 

higher amounts due to Defendants’ conduct. 

16. Plaintiff Richard Nash is a citizen of North Carolina who resides in Candler, 

Buncombe County.  Mr. Nash is a participant in a private group healthcare plan and has had to pay 

higher amounts due to Defendants’ conduct. 
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17. Plaintiff Will Overfelt, Ed.S BCBA is a citizen of North Carolina who resides in 

Asheville, Buncombe County.  Mr. Overfelt holds an individual Affordable Care Act policy 

through Blue Cross and has had to pay higher amounts due to Defendants’ conduct. 

18. Plaintiff Jonathan Powell is a citizen of North Carolina who resides in Morganton, 

Burke County.  Mr. Powell holds group health insurance with Blue Cross through his place of 

employment and has had to pay higher amounts due to Defendants’ conduct. 

19. Plaintiff Faith C. Cook, Psy.D. is a citizen of North Carolina who resides in 

Asheville, Buncombe County.  Dr. Cook holds group health insurance with Blue Cross through an 

Affordable Care Act plan and has had to pay higher amounts due to Defendants’ conduct. 

20. Plaintiff Katherine Button is a citizen of North Carolina who resides in Asheville, 

Buncombe County.  Ms. Button is a member of a self-funded health insurance plan, and has had 

to pay higher amounts due to Defendants’ conduct. 

B. Defendants 

21. Defendant HCA Healthcare, Inc. is a Delaware corporation with a principal place 

of business in Nashville, Tennessee.  It may be served with process through its principal office 

address of One Park Plaza, Nashville TN 37203, or through its registered agent, The Corporation 

Trust Company, at Corporation Trust Center, 1209 Orange Street, Wilmington, Delaware 19801.   

22. HCA Healthcare, Inc. is the ultimate parent company of the HCA enterprise and 

was directly and materially involved through its officers and directors in making the pertinent 

decisions and undertaking the pertinent actions herein.  It is publicly held and listed with the 

Securities and Exchange Commission (“SEC”).  HCA Healthcare, Inc. or its predecessors in 

interest have been named as respondents in prior antitrust proceedings brought by the FTC and/or 
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the U.S. Department of Justice (“DOJ”), including with regard to hospital acquisitions and 

divestments of improper mergers.  

23. HCA is the world’s largest for-profit hospital chain.  It owns and operates over 180 

hospitals in 21 states.  HCA’s revenues were over $51 billion for 2020.2  Its net income was over 

$3.7 billion in 2020.    

24. Defendant HCA Management Services, LP is a Delaware limited partnership with 

its principal place of business in Nashville, Tennessee.  It may be served with process through its 

principal office address of One Park Plaza, Nashville TN 37203, or through its North Carolina 

registered agent, CT Corporation System, 160 Mine Lake Court Suite 200, Raleigh, NC 27601.  

25. HCA Management Services, LP was formed in 1999.  It applied for a certificate of 

authority to do business in North Carolina on December 28, 2005.  It is currently registered to do 

business in North Carolina.  It is listed on the HCA Healthcare website3 as being the entity 

responsible for that website.   

26. HCA Management Services, LP entered into a confidentiality and nondisclosure 

agreement with Defendant ANC Healthcare, Inc. f/k/a Mission Health System, Inc. in or about 

July 11, 2017.  At that time, MH Master Holdings, LLLP which was only first organized on August 

23, 2018 did not yet exist.  Pursuant to negotiations conducted under that nondisclosure agreement, 

various Mission and HCA entities entered into an Asset Purchase Agreement (“APA”) dated 

August 2018, and an amended Asset Purchase Agreement (“Amended APA”) dated January 2019, 

facilitating the asset sale of relevant Mission system assets to HCA.    

 
2 By comparison, according to the National Association of State Budget Officers , North Carolina’s total 
expenditures in fiscal year (FY) 2020 were $60.2 billion, including general funds, other state funds, bonds, and 
federal funds.  HCA Healthcare is at number 62 on the Fortune 500. 
3 https://hcahealthcare.com.  
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27. Defendant HCA, Inc. is a Delaware corporation with its principal place of business 

in Nashville, Tennessee.  It may be served with process through its principal office address of One 

Park Plaza, Nashville TN 37203.   

28. HCA, Inc. is the plan sponsor of a defined contribution plan established January 1, 

1983, which provides retirement benefits for all eligible employees of HCA, Inc. or its affiliates.  

It is the sponsor of the HCA 401(k) Plan, with employer identification number 75-2497104, and a 

total number of participants of 387,421 as of 2019.  On information and belief, HCA, Inc. is the 

plan sponsor of a retirement benefit plan for numerous employees associated with the North 

Carolina Division of HCA Healthcare, Inc.  It has been a party to prior proceedings challenging 

various aspects of HCA’s business practices.  E.g., US DOJ press release dated June 26, 2003. 

29. Defendant MH Master Holdings, LLLP is a Delaware limited liability limited 

partnership.  HCA has stated in press releases that “Mission Health, an operating division of HCA 

Healthcare, is based in Asheville, North Carolina, and is the state’s sixth largest health system.”  

On information and belief, the “Mission Health” entity to which HCA refers as being “based in 

Asheville” is MH Master Holdings, LLLP.  Accordingly, MH Master Holdings, LLLP has a 

principal place of business in Asheville, North Carolina.  It may be served with process at its 

registered office address, c/o CT Corporation System, 160 Mine Lake Ct Ste 200, Raleigh, NC 

27615, or, at its principal office at 509 Biltmore Avenue, Asheville, NC 28801, or, c/o HCA 

Healthcare, Inc., One Park Plaza, Nashville, TN 37203.   

30. MH Master Holdings, LLLP is listed as the buyer in the asset sale documented by 

the APA and Amended APA.  It purchased the Mission system assets via the Amended APA and 

is the current owner of the former Mission system assets. 
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31. MH Master Holdings, LLLP applied for a certificate of authority to do business in 

North Carolina on August 23, 2018.  It filed its most recent annual report with the North Carolina 

Secretary of State, Department of Corporations (“NC SOS”), on or about April 6, 2021, describing 

itself as being engaged in the “healthcare related business.”  

32. MH Master Holdings, LLLP’s general partner is MH Hospital Manager LLC.  MH 

Master Holdings, LLLP is a 99% limited partner in MH Mission Hospital, LLLP.  Under the 

Amended APA, MH Master Holdings, LLLP is authorized to do business under brand names 

including “Mission Health,” “Mission Health System” and the “HCA” brand.   

33. The “corporate bio” used at the end of many HCA NC press releases, opens, under 

the header “ABOUT MISSION HEALTH,” by stating that “Mission Health [is] an operating 

division of HCA Healthcare [and] is based in Asheville, North Carolina….”  

34. On information and belief, MH Master Holdings, LLLP identifies itself as and 

holds itself out as being a part of the North Carolina Division of HCA Healthcare, Inc.  See, e.g., 

job postings on websites like “Health Careers,” listing open positions at “HCA Healthcare -- North 

Carolina Division.”  

35. HCA states in public website content that its “North Carolina Division,” also known 

as, “Mission Health,” is “based in Asheville, North Carolina.”   

36. Per HCA press releases, since February 2019, Greg Lowe has been “president of 

the newly created Asheville-based North Carolina Division, which comprises the recently 

purchased Mission Health system of six hospitals in western North Carolina.”  Upon information 

and belief, Mr. Lowe resides in North Carolina. 

37. Defendant, MH Hospital Manager, LLC, is a Delaware limited liability company 

with a principal place of business in Tennessee or North Carolina.  It may be served with process 
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through its registered agent, c/o CT Corporation System, 160 Mine Lake Court Suite 200, Raleigh 

NC 27615, or, at its office at 509 Biltmore Avenue, Asheville, NC 28801, or c/o HCA Healthcare, 

One Park Plaza, Nashville, TN 37203.   

38. MH Hospital Manager, LLC applied for a certificate of authority to do business in 

North Carolina on August 22, 2018.  Its annual report dated April 6, 2021, describes the nature of 

its business as “healthcare related business.”   

39. MH Hospital Manager uses the assumed business name, “North Carolina Division,” 

pursuant to an assumed name certificate dated April 22, 2019, filed with the Buncombe County 

Register of Deeds.  It described the counties where the assumed business name will be used to 

engage in business as “All 100 North Carolina counties.” 

40. Defendant, MH Mission Hospital, LLLP is a Delaware limited liability limited 

partnership.  According to Defendants, it is “located in Asheville, North Carolina” and has a 

principal place of business in North Carolina.  It may be served with process at its registered office 

address, c/o CT Corporation System, 160 Mine Lake Ct Ste 200, Raleigh, NC 27615, or, at its 

principal office at 509 Biltmore Avenue, Asheville NC 28801, or c/o HCA Healthcare, One Park 

Plaza, Nashville, TN 37203. 

41. Effective July 2019, Chad Patrick became the Chief Executive Officer of what 

HCA describes as “HCA Healthcare’s North Carolina Division’s flagship 763-bed Mission 

Hospital” and resided in Asheville since Summer 2019.  On information and belief, the HCA 

corporate entity employing Mr. Patrick is MH Mission Hospital, LLLP. 

42. Defendant ANC Healthcare, Inc. f/k/a Mission Health System, Inc. is a North 

Carolina nonprofit corporation which had its principal place of business in Asheville, North 

Carolina through 2019.  It remains an active corporation incorporated under North Carolina law.  
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In or about February 2019, its principal office was moved to Florida.  It may be served with process 

through its registered agent, c/o Corporation Service Company, 2626 Glenwood Avenue Suite 550, 

Raleigh NC 27608, or at its current office address of 425 West New England Avenue Suite 300, 

Winter Park, FL 32789.   

43. ANC Healthcare, Inc. f/k/a Mission Health System, Inc. was incorporated in 1981 

as a North Carolina nonprofit corporation.  As of the date of the filing of this lawsuit, it remains a 

nonprofit corporation incorporated under North Carolina law.  See Articles of Restatement for 

Nonprofit Corporation filed February 1, 2019.  The corporation is not defunct nor has it been 

dissolved and in its most recent Articles of Restatement it describes its duration as “unlimited.” 

44. As of 2015, it described itself as an “integrated healthcare system” which provided 

“medical care, hospital care” and “the delivery of health care services to persons resident in 

Western North Carolina and surrounding areas.” 

45. During the time period commencing in or about 2010 and continuing through and 

including January 2019, Ronald Paulus (“Paulus”) was the President and Chief Executive Officer 

of ANC Healthcare, Inc. f/k/a Mission Health System, Inc.   

46. Defendant Mission Hospital, Inc. is a North Carolina nonprofit corporation which 

had its principal place of business in Asheville, North Carolina through 2019.  It remains an active 

corporation incorporated under North Carolina law.  In or about February 2019, its principal office 

was moved to Florida.  It may be served with process through its registered agent, c/o Corporation 

Service Company, 2626 Glenwood Avenue Suite 550, Raleigh NC 27608, or at its current office 

address of 425 West New England Avenue Suite 300, Winter Park, FL 32789.   

47. Defendant Mission Hospital, Inc. was incorporated in 1951 as a North Carolina 

nonprofit corporation.  As of the date of the filing of this lawsuit, it remains a nonprofit corporation 
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incorporated under North Carolina law.  See Articles of Restatement for Nonprofit Corporation 

filed February 1, 2019.  The corporation is not defunct nor has it been dissolved and in its most 

recent Articles of Restatement it describes its duration as “unlimited.” 

48. Defendants ANC Healthcare, Inc. f/k/a Mission Health System, Inc. and Mission 

Hospital, Inc. are each identified as sellers under the Amended APA.  See Amended APA, p. 1.  

Under the Amended APA’s terms, ANC Healthcare, Inc. f/k/a Mission Health System, Inc. and 

Mission Hospital, Inc. remain liable for pre-asset sale ownership or operations of the hospital 

business.  See Amended APA, § 2.4 (in which the HCA entities who function as the buyers under 

the Amended APA purported to exclude from their liability “any Liabilities related to the 

ownership or operation of the Business or the Purchased Assets prior to the Effective Time”). 

49. Under the Amended APA, the sellers represented and warranted that they “have 

operated, and are operating, the Business… and their properties in compliance in all material 

respects with all applicable Laws,” up through the sale date.  Amended APA, § 4.11(a)(i).  In fact, 

they did not comply with the laws, as alleged herein.   

III. JURISDICTION AND VENUE 
 

50. The Court has subject matter jurisdiction over Plaintiffs’ claims under N.C. Const. 

Art. 1, § 34 and N.C.G.S. § 75-1 et seq. 

51. The Court has personal jurisdiction over Defendants because they are domiciled in 

the State or they have transacted business in the State relevant to this antitrust action.      

52. Venue is proper in this Court because a substantial part of the events giving rise to 

Plaintiffs’ claims occurred in Buncombe County.    
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53. The case falls under the local controversy exception to federal jurisdiction under 

the Class Action Fairness Act.  28 U.S.C. § 1332(d)(4)(A)4 and (B).5    

54. The case is properly designated a mandatory complex business case.  Under 

N.C.G.S. § 7A-45.4(a)(3), the case involves disputes under antitrust law, including disputes arising 

under Chapter 75 of the General Statutes that do not arise solely under G.S. 75-1.1 or Article 2 of 

Chapter 75 of the General Statutes.  Under N.C.G.S. § 7A-45.4(b)(2), the amount in controversy 

computed in accordance with G.S. 7A-243 is at least five million dollars ($5,000,000) when the 

claims of the putative class are taken into account. 

55. Under the Amended APA, a choice of forum provision specifies the Business 

Court.  Amended APA § 13.2, entitled, Choice of Law and Forum.  While Plaintiffs are nonparties 

to the Amended APA, the Business Court remains the appropriate venue for the instant matter.   

56. All Defendants during the pertinent times have participated in significant interstate 

commerce and the relevant hospital operations have affected interstate commerce. 

  

 
4 “A [federal] district court shall decline to exercise jurisdiction … (A) (i) over a class action in which— (I) greater 
than two-thirds of the members of all proposed plaintiff classes in the aggregate are citizens of the State in which the 
action was originally filed; (II) at least 1 defendant is a defendant— (aa) from whom significant relief is sought by 
members of the plaintiff class; (bb) whose alleged conduct forms a significant basis for the claims asserted by the 
proposed plaintiff class; and (cc) who is a citizen of the State in which the action was originally filed; and (III) 
principal injuries resulting from the alleged conduct or any related conduct of each defendant were incurred in the 
State in which the action was originally filed; and (ii) during the 3-year period preceding the filing of that class 
action, no other class action has been filed asserting the same or similar factual allegations against any of the 
defendants on behalf of the same or other persons….”  28 U.S.C. § 1332(d)(4)(A). 
5 A “district court shall decline to exercise jurisdiction” [where] “two-thirds or more of the members of all proposed 
plaintiff classes in the aggregate, and the primary defendants, are citizens of the State in which the action was 
originally filed.”  28 U.S.C. § 1332(d)(4)(B). 



 14 

 

IV. RELEVANT HISTORICAL BACKGROUND 

A. Mission acquires monopoly power under the COPA 
 

57. Mission Hospital was originally formed over a century ago as a local Asheville 

charitable institution.  When founded in the 1880s, the Dogwood Mission, also known as the 

Flower Mission, provided charity care to Asheville’s sick and poor. 

58. After World War II, Mission Hospital joined with other Buncombe County 

hospitals to become a major medical center in western North Carolina.  In 1951, Mission Hospital 

was incorporated as a nonprofit.  Although it was a nonprofit, it was not under the patronage or 

the control of the State nor was it a local health authority. 

59. As of the early 1990s, the two private acute care hospitals in Asheville were 

Mission Hospital-Asheville and St. Joseph’s Hospital.  Mission had 381 beds.  St. Joseph’s 

Hospital had 285 beds.  The two hospitals sought to partner and lobbied the General Assembly to 

enact an initial version of the COPA law to facilitate a partnership in 1993.6   

60. The hospitals claimed that their plans did not call for a merger and that each hospital 

would maintain its corporate identity, governance structure and assets.  Nonetheless, in 1994 the 

FTC opened an antitrust investigation out of a concern that the combination of St. Joseph’s and 

Mission would result in a single large hospital dominating upwards of 80% or 90% of the market, 

an undeniable monopoly under the concentration metric the FTC uses. 

61. In response, the hospitals lobbied the North Carolina General Assembly to amend 

the COPA7 to further immunize them from antitrust scrutiny.  The General Assembly did so in 

December 1995.  Mission and St. Joseph’s then entered into their partnership.   

 
6 Hospital Cooperation Act of 1993, Session Law 1993-529. 
7 See N.C.G.S. §§ 131E-192.1 through 131E-192.13 (repealed). 
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62. Subsequently, in 1998, Mission determined that it desired to buy St. Joseph’s, 

acquire all of its assets, and combine operations under one license as Mission Health System.   The 

COPA was amended in October 1998 to facilitate the merger which then occurred. 

63. The COPA statute contemplated that Mission would “limit health care costs” and 

“control prices of health care services.”8  Effectively, the government and Mission had a deal:  If 

Mission accepted regulation to prevent it from charging monopoly prices or otherwise abusing its 

monopoly market power, North Carolina would exempt Mission from the antitrust laws. 

64. The COPA law acknowledged that the same conduct that may be lawful under the 

COPA may be unlawful without it, noting that “federal and State antitrust laws may prohibit or 

discourage” the “cooperative arrangements” that the COPA allowed.9 

65. When the COPA was amended in 1998 to allow the Mission-St. Joseph’s merger, 

the State accepted the hospitals’ representations that the merger “will not likely have an adverse 

effect on costs or prices of health care.”10  

66. The 1998 amended COPA documented the dominant market share of the merged 

Mission institution: “The two Hospitals dominate the market share in two counties.  91% of 

Madison County admissions and 87% of Buncombe County admissions are either Memorial 

Mission or St. Joseph’s Hospital.  Memorial Mission and St. Joseph’s are located in Buncombe 

County.  Madison County, which has no hospital, is closer to the two Asheville hospitals than to 

any other acute care hospital.”11   

 
8 See former N.C.G.S. §§ 90-21.24, 90-21.28 (enacted by Physician Cooperation Act of 1995, SL 1995-395 (1995)); 
recodified at N.C.G.S. §§ 131E-192.1 through 131E-192.13 (repealed by Session Laws 2015-288, s. 4, as amended 
by Session Laws 2016-94, s. 12G.4(a), effective Sept. 30, 2016). 
9 See former N.C.G.S. §§ 90-21.24(5). 
10 1998 COPA, p. 13.  See also id. at p. 14 (reciting that merger will “not likely have an adverse impact on … price of 
health care services”).   
11 Id., pp. 7-8. 
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67. A second amended COPA dated June 2005 stated: “Mission Health dominates the 

market share in two counties.  93.8% of Madison County admissions and 90.6% of Buncombe 

County admissions are at Mission Hospitals’ facilities, which are located in Buncombe County.  

Madison County, which has no hospital, is closer to Mission Hospitals in Asheville than to any 

other acute care hospital.”  

68. In 2011, a hospital protesting Mission’s anticompetitive practices publicized 

comments by Mission’s Communications Director at a conference in which the Director said, 

“There was a lot of talk about the fact that we are a monopoly, and we are.... We’re kinda the 500-

pound gorilla in Western North Carolina.”  The Director was subsequently terminated.   

69. As of 2016, Mission continued to have a 93% market share in its primary service 

area—Buncombe and Madison Counties—for inpatient GAC hospital services.  Under modern 

antitrust law, generally a market share of over 60% constitutes a monopoly. And HCA itself has 

described a competitor’s 85% inpatient market share as a monopoly in another state.  

B. Mission engages in anticompetitive conduct under the COPA 

70. While the COPA was in effect, it had provisions that sought to limit the ability of 

Mission to charge supracompetitive monopoly prices for healthcare or otherwise engage in 

anticompetitive behavior. 

71. However, Mission evaded the COPA’s substantive restrictions, to the detriment of 

competition and consumer welfare.  Between 1995 and 2016, Mission engaged in anticompetitive 

conduct by using its monopoly income from Mission Hospital-Asheville to pressure smaller 

hospitals in the counties surrounding Buncombe and Madison Counties to allow Mission to 

manage or acquire their businesses.  Each time Mission managed to acquire one of the smaller 

hospitals in the counties surrounding its Buncombe and Madison County primary service area, this 
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eliminated a potential competitor and expanded the scope of Mission’s dominance.  Between 1995 

and 2016-17, Mission successfully acquired five of the hospitals in those counties.   

72. During the same period, Mission acquired and associated with many physician 

groups and eliminated many of them.   

73. From time to time, Mission executives admitted that the purpose of these 

acquisitions was to reduce competition in those regions.  For example, in 2004, when Mission 

acquired McDowell Hospital, CEO Bob Burgin was quoted as saying that the acquisition would 

“prevent another provider from entering a local market.”   

74. In 2004, a group of four large employers in Western North Carolina issued a report 

on rising medical prices, which noted that Mission refused to cooperate and threatened to sue.  The 

employers expressed their concern that the COPA was “allowing Mission to negotiate 

reimbursement rates that are higher than in other major counties....”  Mission denied that any of 

this was occurring.    

75. In 2011-12, with the COPA coming up for renewal, physicians and other hospitals 

publicly protested Mission’s business practices.  One physician described “Mission’s abuse of the 

COPA,” which was “a law that was enacted at their request to protect the citizens of [Western 

North Carolina] from monopolies and high medical prices.”  He described that by using its 

Asheville monopoly to charge “higher payments from insurers,” Mission was able to “build an 

unprecedented empire,” buying so many practices and other hospitals that competitors, including 

“those of us in private practice will not be able to survive.”  This physician described that when he 

met with Mission executives to try to protect his practice, Mission’s response was that they would 

“crush us.”   
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76. During this period, Mission was publicly claiming that its costs and prices were 

low.  In fact, its prices were high, but they were concealed from regulators and the public due to 

Mission’s use of gag clauses with commercial health plans.   

77. A 2011 report by economist Greg Vistnes (“Vistnes Report”) commissioned to 

study the efficacy of the COPA confirmed that a potential for regulatory evasion existed and that 

“[t]he incentive problems associated with the COPA regulation appear to be consistent with MHS’ 

[Mission Hospital System] observed conduct and complaints about MHS’ conduct that have been 

voiced by certain parties.”  The report found in part that the COPA created an incentive for Mission 

to acquire facilities outside of Asheville, because while the COPA limited Mission’s ability to raise 

costs and margins, the cost increase cap was tied only to Mission Hospital-Asheville—meaning 

that if Mission increased costs by acquiring outlying facilities it could raise prices without 

technically violating the COPA’s margin cap.  Evidence presented at an FTC workshop in 2019 

indicated that this was in fact what Mission appeared to have done. 

C. The COPA is repealed in 2016 

78. In 2010, Paulus became the new President and CEO of Mission.  Paulus almost 

immediately began an effort to reduce or lift the COPA restrictions while retaining its immunity 

protection.   

79. Paulus claimed that the Mission system could not survive unless the COPA 

restraints were repealed.  These representations were false. 

80. In a 2012 video, Paulus criticized the anticompetitive effect of “much larger out-

of-area health systems that have entered our region.”  Paulus claimed that the COPA prevented 

Mission from competing with these predatory for-profit out-of-state multi-market systems.   
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81. After years of pressure by Paulus and other Mission executives, the Legislature 

obliged and passed a bill that repealed the COPA, terminating state oversight effective September 

30, 2016.   

82. While Mission prices had risen under the COPA, after its repeal they grew even 

more substantially, as described below.   

83. On information and belief, within a year of the COPA’s repeal, Mission executives 

had begun meeting with HCA about selling the system to HCA, an out-of-state system.  Upon 

information and belief, Paulus anticipated the sale to a for-profit chain at the time he lobbied to 

repeal the statute.  However, he did not inform Legislators about that fact.  

D. Mission assets are sold to HCA 
 
84. By 2017, Mission’s executives had entered secret negotiations to sell assets from 

the Mission system to HCA, a multi-state health system that has been subject to at least 20 antitrust 

proceedings brought by the FTC.  The negotiation process was conducted without any public 

notice or input, despite both companies’ purported commitment to transparency and Mission’s 

status as a charitable nonprofit with a fiduciary duty to the citizens of Western North Carolina.  

Non-executive doctors and staff were excluded from the negotiation process and the decision to 

sell to HCA. 

85. Upon information and belief, there were inadequate efforts made to solicit other 

bidders and any other bids submitted were not taken seriously, resulting in an undervaluation of 

Mission.   

86. Mission and HCA announced the deal on March 21, 2018.  It was followed by 

execution of the 2018 APA on August 30, 2018, and the Amended APA in January 2019.  The 
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purchase price was approximately $1.5 billion.  Mission’s annual income was estimated to be in 

the same range, at approximately $1.75 billion, reflecting the undervalued nature of the deal.   

87. From approximately 2017 through January 2019, HCA and Mission negotiated the 

terms of the asset purchase which would form the new North Carolina Division of HCA 

Healthcare.  On information and belief, HCA was interested in the transaction primarily because 

of the built-in monopoly power Mission had as a result of the COPA. 

88. The HCA takeover was hugely beneficial to Mission’s executives.  In his last four 

months as CEO of Mission—which, at that point, was still technically a nonprofit—Paulus was 

paid $4 million in compensation from Mission’s 501(c)(3) arm (i.e., its charity).  He also secured 

a contract for himself as a consultant with HCA, under terms that have been kept secret and has, 

on information and belief, secured other lucrative business related to HCA that is ongoing. 

E. HCA engages in post-acquisition conduct that adversely affects physicians, 
staff, consumers, and the community 

 
89. Defendants’ monopolistic practices have caused reduced quality of service in 

HCA/Mission hospitals.  After the sale to HCA, there have been numerous news reports, public 

protests, over 100 citizen complaints sent into the Attorney General, and statements from area 

politicians protesting declining quality at the system.   

90. Because the asset sale involved the sale of a nonprofit to a for-profit business, it 

was necessary for Defendants to obtain regulatory approval from the North Carolina Attorney 

General.   

91. Between August 2018 and January 2019, the Attorney General required Mission 

and HCA to include certain provisions in the Amended APA to secure his approval.  Under these 

provisions, Defendants promised to uphold certain commitments set forth in the Amended APA.  
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The Amended APA affords the Attorney General the authority to enforce the commitments in the 

Business Court.    

92. The scope of the Amended APA commitments is narrow and is not coextensive 

with this lawsuit.  The Amended APA agreement with the negotiated HCA commitments did not 

cover quality of care or pricing.  However, some of the commitments do cover relevant ground 

and have been the subject of multiple public complaints: 

• HCA promised that until January 2029 it would maintain the same level of charity 
care coverage for poor patients as before.  However, HCA has a) reduced coverage 
for non-emergency services, b) implemented a threshold such that out-of-pocket 
expenses must exceed $1,500 to qualify for charity care coverage, and c) ended pre-
approval for charity care coverage such that patients are forced to risk taking on 
substantial debt or forgo needed care. 
 

• Section 7.13(a) and Schedule 7.13(a) require HCA to provide until January 2029 
numerous defined services at Mission Hospital-Asheville.  However, patients and 
staff have publicly noted that HCA has reduced budgets and staffing, making it 
more difficult for medical staff to provide the same quality of service as before.    
 

• Section 7.13(b) and Schedule 7.13(b) required HCA to provide until January 2029 
numerous services at its five smaller regional hospitals. HCA has cut budgets, 
staffing and quality there too. Nurses were so outspoken about their concerns that 
they voted to unionize, a drastic and effectively unprecedented step.   
 

• Under Section 7.13(j), Defendants asserted they had “no present intent to 
discontinue any of the community activities, programs or services provided” prior 
to the buyout.  Less than a year later in October 2019, however, HCA closed 
outpatient rehabilitation clinics in Candler and Asheville.  In 2020, it closed 
primary care practices in Candler and Biltmore Park, and ended chemotherapy 
services at Mission Medical Oncology locations in Franklin, Brevard, Marion, and 
Spruce Pine.   
 

93. These cutbacks and profit-driven decisions drew criticism from regulators.  Among 

other things, the Attorney General wrote in February 2020 that the Defendants’ “decision to focus 

on emergent care appears inconsistent with the Asset Purchase Agreement” and that the 

Defendants’ website incorrectly claimed its charity care policy covered “non-elective” services.  

The Attorney General’s office also said they had received a “surge” of complaints after the HCA 
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sale, including “harrowing” complaints about quality of care and staffing cuts.  Other officials, 

such as the Mayor of Asheville and Buncombe County officials, also publicly expressed “deep 

concern” about HCA’s dramatic cuts and the pressure put on doctors and nurses.  Doctors, nurses, 

and patients have also called the situation created by HCA’s cost cutting “dangerous,” and have 

noted that HCA’s policies force doctors and nurses to see more patients to maximize profit at the 

expense of patient care.   

94. After the HCA purchase, leading national agencies that assess quality of care 

factors such as safety, accidents, injuries, infections, and readmissions lowered their ratings for the 

hospital system. The Leapfrog Group, an independent agency, downgraded Mission Hospital-

Asheville to a “B” from an “A.”  According to Leapfrog, the hospital fell short in various measures, 

including infections, high-risk baby deliveries, some cancer treatment procedures, and the patient 

experience regarding elective surgeries.   

95. The Centers for Medicare & Medicaid Services (“CMS”) also downgraded 

Mission.  CMS uses surveys of patients’ experiences, including how responsive hospital staff were 

to their needs and the cleanliness of the hospital environment.  In 2020, CMS even threatened to 

terminate its contract with HCA/Mission over patient safety concerns, a rare and particularly 

serious step given Mission’s large share of Medicare and Medicaid patients.         

96. The Mission Health System HCA now controls has quickly gone from one of the 

most respected hospitals in the Nation and a “crown jewel” of North Carolina’s healthcare system 

to a facility known for declining, dangerous conditions.  Amid the decline, HCA’s profits are at an 

all-time high, driven by the new addition of Mission Hospital-Asheville as the HCA chain’s second 

highest revenue hospital out of all 100-plus ones in the chain.   
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V. HOSPITAL/INSURANCE MARKETS AND EFFECTS OF CONSOLIDATION 

A. Hospital/insurance negotiations in a competitive market. 
 

97. The market for hospital services is different from other product/services markets 

because the person consuming the hospital services (the patient) does not negotiate—and in many 

cases, does not even know beforehand—the costs of the services they are consuming.   

98. Instead, commercial health plans, such as Blue Cross and Aetna, purchase medical 

services for the benefit of their insured members, the consumers.  Commercial health plans 

negotiate with hospitals for the price the plans will pay for medical services, known as the “allowed 

amount,” before services are consumed by members.   

99. Commercial health plans generally do not negotiate with hospitals on a service-by-

service basis; rather, commercial health plans negotiate with hospitals for bundles of services that 

the health plan will offer to members as “in-network” benefits.  If the commercial health plan and 

hospital reach a deal for a bundle of services (for instance, all acute inpatient hospital services), 

the hospital will be considered in-network for every service in that bundle.  This means that for 

any service in that bundle, if a commercial health plan’s member receives that service from the 

hospital, the commercial health plan will pay the hospital the allowed amount those two parties 

negotiated for that service.   

100. In competitive markets—markets with multiple hospitals—commercial health 

plans will enter into a contract with a hospital for a bundle of services when the hospital offers 

competitively priced and sufficiently high-quality services.  In competitive markets, commercial 

health plans may choose to include as in-network some bundles of services at a hospital but not 

others; for instance, the commercial health plan may choose to have one hospital be in-network 

for all acute inpatient hospital services, but the plan may choose not to include that hospital in-
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network for some acute outpatient hospital services (visits not requiring an overnight stay) because 

the plan could purchase higher quality versions of those outpatient services from a nearby 

competing hospital or other outpatient provider at a lower price.  Similarly, in a competitive 

market, a commercial health plan may decline to purchase any services from a hospital if that 

hospital’s price or quality of care are not competitive with other nearby providers.   

101. If a commercial health plan wishes to be a viable product that consumers wish to 

purchase for themselves (or employers wish to purchase for their employees), the plan must 

include a comprehensive bundle of services that members can access in their region.  A commercial 

health plan that does not offer in-network services that individuals commonly desire or that 

individuals may need in the case of unforeseen health problems will not be a viable insurance plan.  

Similarly, if a commercial health plan only offers certain services (such as acute inpatient hospital 

services) in-network at a hospital that is a long distance from many individuals’ residences, that 

plan will not be viable, because individuals may not be able or willing to travel so far to receive 

those services.  

102. The costs that commercial health plans pay hospitals for the in-network services 

they offer members are ultimately passed onto their members, such as the Plaintiffs, in the form 

of commercial health insurance premiums.  Thus, the insurance premiums paid by commercial 

health plan members increase when the plans are forced to purchase services from hospitals at 

higher rates.  Health plan members also pay directly for the costs of medical services provided by 

hospitals in the form of co-insurance payments and other out of pocket payments, such as co-pays. 

103. In a competitive market, hospitals compete to be selected for inclusion in 

commercial health plans.  Then, commercial health plans compete to be selected by employers to 

offer to their workers, or they compete to be selected by individuals.   
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B. Hospital/Insurance negotiations in the absence of competition. 
 

104. The unique mechanics of the healthcare market described above provide an 

opportunity for hospital conglomerates with significant market power to illegally restrain trade 

through unduly restrictive negotiations and agreements with commercial health plans that extract 

supracompetitive prices.  Supracompetitive prices are rates that are higher than what would be 

found in the context of normal competition.  In the market for hospital services, supracompetitive 

prices come in the form of inflated allowed amounts, which directly lead to higher insurance 

premiums and coinsurance payments. 

105. When a commercial health plan seeks to offer a plan in a region where a significant 

area is controlled by a single hospital, that hospital is in effect a “must have” hospital for that 

health plan:  Individuals and employers seeking insurance will not choose any health plan that 

does not include necessary services provided by that hospital. 

106. If a “must have” hospital decides to engage in anticompetitive behavior, it can cause 

significant financial harm to both commercial health plans as well as employers and individuals 

purchasing such plans.  First, a “must have” hospital can demand from commercial health plans 

allowed amounts that are grossly above what the hospital could obtain if it faced competition.  This 

is true both by virtue of the hospital’s extant market power, as well as the enormously high barriers 

to entry when it comes to many services hospitals provide.  These barriers to entry, which include 

the costs of building facilities and hiring skilled staff (such as surgeons and anesthesiologists) as 

well as regulatory hurdles such as obtaining a certificate of need from the State before opening a 

new facility, prevent new entrants from entering the market and reining in the price the “must 

have” hospital can charge.  Second, if the “must have” hospital is part of a system that has other 

facilities that do face competition, the hospital system can refuse to offer medical services at the 
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“must have” facility unless commercial health plans also agree to purchase medical services from 

the system’s other facilities at high prices dictated by the hospital system.   

107. These factors and others have led to a consensus in the field of healthcare 

economics that monopolization of hospital markets significantly increases prices for hospital 

services paid by commercial health plans and by employers and individuals, in the form of higher 

direct payments to hospitals and higher insurance premiums.  And the economic literature strongly 

suggests that there are no concomitant improvements in quality from such monopolization.  HCA 

itself stated in a regulatory filing in Florida, “there is documented empirical evidence of the 

negative aspects of lack of competition in a healthcare market on charges, costs, and quality of 

care” and that “economic studies consistently demonstrate that a reduction in hospital competition 

leads to higher prices for hospital care.”  

C. Relevant markets 
 

108. Judgment may be entered against Defendants for the illegal conduct described in 

this complaint without defining the particular economic markets that Defendants’ conduct has 

harmed.  Defendants’ ability to impose anticompetitive contract terms in all, or nearly all, of its 

agreements with commercial insurers and their ability to persistently charge supracompetitive 

prices are direct evidence of Defendants’ market power that obviates any need for further analysis 

of competitive effects in particular defined markets.  Moreover, market definitions are unnecessary 

because Defendants’ anticompetitive behavior is a per se violation of N.C.G.S. § 75-1 et seq.  

109. Notwithstanding the foregoing, the relevant markets at issue in this case are defined 

herein.  For each, the product market includes only the purchase of medical services by commercial 

health plans, including individual, group, fully insured, and self-funded health plans, as well as 

related payments by patients directly to providers through coinsurance or otherwise.  The relevant 
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product markets do not include sales of such services to government payers, e.g., Medicare, 

Medicaid, and TRICARE (covering military families), because a healthcare providers’ 

negotiations with commercial health plans are separate from the process used to determine the 

rates paid by government payers.   

110. The three markets that are relevant to the illegal conduct described in this complaint 

are properly defined as follows: 

1. Primary Relevant Market: Asheville Region Inpatient Services 
 

111. A relevant market in which Defendants have unlawfully maintained and leveraged 

their monopoly power is the sale of inpatient general acute care hospital services to insurers (or 

self-funded TPAs) in Buncombe and Madison Counties (the “Asheville Region Inpatient Services 

Market”).  Defendants participate in the Asheville Region Inpatient Services Market 

predominately through their flagship facility, Mission Hospital-Asheville. 

112. The sale of acute inpatient general acute care (previously defined as GAC) hospital 

services is a relevant product market.  Acute inpatient hospital services consist of a broad group 

of medical and surgical diagnostic and treatment services that include a patient’s overnight stay 

in the hospital.  Although individual acute inpatient hospital services are not substitutes for each 

other (e.g., orthopedic surgery is not a substitute for gastroenterology), commercial health plans 

typically contract for various individual acute inpatient hospital services as a cluster in a single 

negotiation with a hospital system.  That is how Defendants negotiate with insurers with respect 

to acute inpatient hospital services at Mission Hospital-Asheville.  Moreover, non-hospital 

facilities, such as outpatient facilities, specialty facilities (such nursing homes), and facilities that 

provide long-term psychiatric care, substance abuse treatment, and rehabilitation services are not 

viable substitutes for acute inpatient hospital services.  Consequently, commercial health plans’ 
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and consumers’ demand for acute inpatient hospital services is generally inelastic because such 

services are often necessary to prevent death or long-term harm to health.  Thus, such services 

can be treated analytically as a single product market.   

113. The relevant geographic market for this product market is Buncombe and Madison 

Counties (the “Asheville Region”).  Defendants themselves have specified Mission Hospital-

Asheville’s service area to include Buncombe and Madison Counties.12  The Dartmouth Atlas of 

Health Care—a well-established industry authority that defines geographic hospital markets—

defines the “Health Referral Region” for all of the Mission System hospitals as “NC-

ASHEVILLE.”13  The 2010 census reported the population of Buncombe County was 238,318 and 

the population of Madison County was 20,764. 

114. Commercial health plans contract to purchase acute inpatient hospital services from 

hospitals within the geographic area where their enrollees are likely to seek medical care.  Such 

hospitals are typically close to their enrollees’ homes or workplaces.  Insurers who seek to sell 

commercial health plans to individuals and employers in the Asheville Region must include 

hospitals in that region in their provider networks, because people who live and work in the 

Asheville Region strongly prefer to obtain acute inpatient hospital services in that area and it could 

be medically inappropriate and unfeasible to require them to travel farther.  Consumers in the 

Asheville Region have little or no willingness or practical ability to enroll in a commercial health 

plan that provides no network access to acute inpatient hospital services located in the Asheville 

Region. 

 
12 E.g., Mission Hospital Implementation Strategy, 2013-15, p. 1 (“Our community, defined for the purposes of 
community health needs assessment and this related implementation strategy, is comprised of Buncombe and 
Madison Counties.”), https://missionhealth.org/wp-content/uploads/2018/04/2013-Mission-Hospital-
Implementation-Strategy.pdf (accessed June 2, 2021).  See also IRS Form 990 for period ending September 2019, 
Schedule H, supplemental information (“Mission Hospital primarily serves Buncombe and Madison Counties”). 
13 Dartmouth Atlas of Health Care, https://www.dartmouthatlas.org/about/  (accessed July 12, 2021). 
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115. For these reasons, there are no reasonable substitutes or alternatives to acute 

inpatient hospital services in the Asheville Region for insurers wishing to offer commercial health 

plans in that area.  Nor is it viable for patients to seek acute inpatient hospital services elsewhere.  

Consequently, competition from providers of acute inpatient hospital services located outside the 

Asheville Region would not likely be sufficient to prevent a hypothetical monopolist provider of 

acute hospital services located in the Asheville Region from profitably imposing small but 

significant price increases for those services over a sustained period of time. 

116. Defendants have a market share of approximately 80% to 90% for acute inpatient 

hospital services in Buncombe County and Madison County, primarily due to the regional 

dominance of Mission Hospital-Asheville.  Defendants’ market share in this market is significant 

enough to stifle competition and restrict freedom of commerce, and, during the relevant period, 

Defendants have had the ability to control the price for this market. 

2. Other Relevant Markets 
 
a. Asheville Region Outpatient Services 

 
117. A second relevant market is the sale of outpatient medical services to insurers in 

Buncombe and Madison Counties (“Asheville Region Outpatient Services Market”).  In general, 

outpatient medical services encompass all the medical services a hospital provides that are not 

inpatient medical services (i.e., services that do not require an overnight stay).  Defendants 

participate in this market through their flagship facility, Mission Hospital-Asheville, and other 

HCA/Mission outpatient facilities in Buncombe and Madison counties. 

118. The sale of outpatient medical services is a relevant product market.  Outpatient 

medical services consist of a broad group of medical, diagnostic, and treatment services that do 

not include a patient’s overnight stay in the hospital.  Although individual outpatient medical 
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services are not substitutes for each other (e.g., a CT scan is not a substitute for an annual 

physical), commercial health plans typically contract for various individual outpatient medical 

services as a cluster in a single negotiation with a hospital system, and that is how Defendants 

negotiate with insurers with respect to outpatient hospital services at Mission Hospital-Asheville.   

119. Unlike for acute inpatient hospital services, non-hospital facilities—such as 

independent primary care providers, specialty facilities, ambulatory surgical centers, nursing 

homes and facilities that provide long-term psychiatric care, substance abuse treatment, and 

rehabilitation services—can be substitutes for outpatient medical services provided at a hospital.  

Consequently, insurers’ and consumers’ demand for outpatient medical services from a hospital 

is generally more elastic because, if given the opportunity, they could obtain some of these 

services from non-hospital providers.  But demand for outpatient medical services in general is 

inelastic because such services are often necessary to prevent illness, loss of physical mobility, or 

long-term harm to health.  Thus, outpatient medical services can be treated analytically as a single 

product market.   

120. As with the primary relevant market described above, Asheville Region Inpatient 

Services, the relevant geographic market for this market is the Asheville Region.   

121. Insurers contract to purchase outpatient medical services from hospitals and non-

hospital providers within the geographic area where their enrollees are likely to seek medical care.  

Such providers are typically close to their enrollees’ homes or workplaces.  Insurers who seek to 

sell insurance plans to individuals and employers in the Asheville Region must include providers 

in that Region in their provider networks, because people who live and work in the Asheville 

Region strongly prefer to obtain outpatient medical services in that area, and it could be medically 

inappropriate to require them to travel farther.  Consumers in the Asheville Region have little or 
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no willingness or practical ability to enroll in an insurance plan that provides no network access to 

outpatient medical services located in the Asheville Region. 

122. For these reasons, there are no reasonable substitutes or alternatives to outpatient 

medical services in the Asheville Region for insurers wishing to offer insurance plans in that area.  

Nor is it viable for patients to seek outpatient medical services elsewhere.  Consequently, 

competition from providers of outpatient medical services located outside the Asheville Region 

would not likely be sufficient to prevent a hypothetical monopolist provider of outpatient medical 

services located in the Asheville area from profitably imposing small but significant price increases 

for those services over a sustained period of time. 

123. The Asheville Region Outpatient Services Market is a separate market from the 

Asheville Region Inpatient Services Market because they are not interchangeable and can be sold 

separately.  Commercial health plans can and often do purchase outpatient services from different 

providers (i.e., non-hospital providers) than they purchase acute inpatient hospital services, which 

can only be purchased from hospitals.  The existence of non-hospital competitors would, in a 

competitive market absent any anticompetitive behavior, reduce the price commercial health plans 

would pay a hospital for outpatient medical services, but those competitors would not affect the 

price a hospital could charge for acute inpatient hospital services.  The markets are therefore 

distinct. 

b. Outlying Regions Inpatient and Outpatient Services  
 

124. Other relevant markets at issue in this case involve the markets for (a) acute 

inpatient hospital services, and (b) outpatient medical services, in Outlying Regions in Western 

North Carolina in which or near where Defendants operate five Outlying Facilities.  (“Outlying 

Regions Inpatient and Outpatient Services Market”). 
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125. The relevant products in these markets—acute inpatient hospital services and 

outpatient medical services—are defined the same as for the Asheville Region, and those 

definitions in the preceding paragraphs are realleged here. 

126. The relevant geographic markets for these markets include the regions inclusive of 

Macon, McDowell, Mitchell, Transylvania and Yancey Counties (the “Outlying Regions”) in 

which, or near which, Defendants’ five outlying facilities (the “Outlying Facilities”) operate: 

• Transylvania Regional Hospital, Transylvania County 
• Angel Medical Center, Macon County 
• Highlands-Cashiers Hospital, Macon County 
• Mission Hospital McDowell, McDowell County 
• Blue Ridge Regional Hospital, Mitchell County 

 
127. Unlike Mission Hospital-Asheville, several of these Outlying Facilities face some 

competition for acute inpatient hospital services and compared to Mission Hospital-Asheville 

they face more significant competition for outpatient medical services, from other hospitals and 

non-hospital providers in the geographic regions in which they operate.  Thus, due to this 

heightened level of competition, commercial health plans seeking to build a viable insurance 

network may not, absent Defendants’ anticompetitive conduct, be required to include all these 

facilities in-network in order to be viable.  Or commercial health plans would be able to negotiate 

a lower price for acute inpatient hospital services or outpatient medical services at these facilities. 

128. The Outlying Regions Inpatient and Outpatient Market is a separate market from 

the Asheville Region Inpatient Services Market because they are not interchangeable and can be 

sold separately.  Despite some geographic overlap, the two markets involve different facilities, 

operating primarily in different regions, and they offer different types of service.  For instance, in 

the Asheville Region, Defendants offer acute trauma care, whereas this service is not offered by 

any of the Outlying Facilities.  Moreover, some of Defendants’ Outlying Facilities face more 
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competition from other providers than Defendants’ facility at Mission Hospital-Asheville faces, 

particularly for acute inpatient hospital services.  Commercial health plans can and often do 

purchase outpatient services from different providers (i.e., non-hospital providers) than they 

purchase acute inpatient hospital services from, which can only be purchased from hospitals.  The 

competition the Outlying Facilities face from both other hospitals and non-hospital facilities 

would, in a competitive market absent any anticompetitive behavior, reduce the price commercial 

health plans would pay the Outlying Facilities for inpatient and outpatient services, but those 

competitors would not have an effect on the price a hospital could charge for acute inpatient 

hospital services in the Asheville Region.  The markets are therefore distinct.14 

D. Defendants’ Market Power 
 

129. Since the repeal of the COPA in 2016, Defendants have operated an unregulated 

monopoly in the Asheville Region, particularly with respect to acute inpatient hospital services.  

Defendants have likewise leveraged their monopolistic market power to increase their dominance 

and pricing in the markets for Asheville Region Outpatient Services and the Outlying Regions 

Inpatient and Outpatient Facilities.  This has resulted in a situation where, both within the Asheville 

Region and its surrounding areas, Defendants are able to control the prices paid by commercial 

health plans and patients. 

130. Defendants have a market share of 80 to 90% for acute inpatient hospital services 

in both Buncombe County and Madison County, i.e., the Asheville Region Inpatient Services 

Market.  The Medicare Hospital Market Service Area File for the calendar year ending December 

31, 2019, reflects that, with regard to inpatient origin for the top three zip codes, Mission Hospital-

Asheville’s market share was as follows: market share of 88.9% for zip code of residence 28806; 

 
14 See also alternative market allegations under Count I. 
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market share of 86.5% for zip code of residence 28803; and market share of 87% for zip code of 

residence 28715.15   

131. While sometimes not as high as in Asheville, Defendants also have significant 

market share in certain surrounding geographic regions, in part because they can exert control over 

referrals in those regions through their dominance at Mission Hospital-Asheville.  Outside of 

Asheville, Defendants’ market share often exceeds 75% in areas where Defendants have only a 

small hospital with less than 30 beds but where a large portion of patients are also directed to the 

more distant Mission Hospital-Asheville.  Defendants have used their monopoly in acute inpatient 

hospital services in Buncombe and Madison Counties to attempt to monopolize inpatient and 

outpatient services in other counties like Macon, McDowell, and Mitchell—each of which where 

they now hold above 70% market share for inpatient hospital services when combining inpatient 

referrals to Asheville and their small regional hospitals’ inpatient services.  Alternatively, 

Defendants have established additional monopolies in each of these counties where they hold over 

a 70% market share (See Count I below). 

132. Defendants have maintained this market share since the COPA’s repeal because of 

the anticompetitive negotiating and contracting practices at issue in this suit.  These 

anticompetitive practices, described in more detail hereafter, have led directly to significant price 

increases at all of Defendants’ facilities, for both inpatient and outpatient care, and these higher 

prices have led directly to severely increased premiums paid by Plaintiffs and the putative class.   

 

 

 

 
15 See American Hospital Directory, available at https://www.ahd.com/free_profile/340002/Mission_Hospital_-
_Memorial_Campus/Asheville/North_Carolina/ (accessed June 26, 2021). 
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VI. DEFENDANTS’ ANTICOMPETITIVE PRACTICES HAVE HARMED 
COMPETITION, RESULTING IN HIGHER PRICES AND WORSE QUALITY 

 
133. During the pertinent times and within the last four years, Defendants have engaged 

in anticompetitive negotiating tactics with commercial health plans and/or have insisted on 

contract terms including one or more anticompetitive provisions with insurers.  These negotiating 

tactics and contract clauses have included: tying arrangements and all-or-nothing arrangements, 

gag clauses, and, on information and belief, non-participating provider rate clauses and anti-tiering 

or anti-steering arrangements.  The use of anticompetitive provisions and arrangements is 

consistent with the areas of regulatory evasion identified in the Vistnes Report and with HCA’s 

documented use of similar provisions and negotiating tactics in other states. 

134. Individually and in combination, these contract provisions are designed to suppress 

competition and transparency in the market for the sale of acute hospital services and increase the 

prices Defendants can charge commercial health plans.  Defendants use their market power to 

force insurers to accept these restrictions which have the following anticompetitive effects:  

• protecting Defendants’ market power and enabling Defendants to raise prices and 
reduce quality of acute inpatient hospital services substantially beyond what would 
be tolerated in a competitive market, to the detriment of consumer welfare;   
 

• substantially lessening competition among providers in their sale of acute inpatient 
hospital services;   

 
• preventing the entry of potential competitors into the market by forcing insurers to 

agree to terms that bar them from sharing competitive pricing information;   
 

• preventing the entry of potential competitors into the market by forcing insurers to 
agree to terms that bar them from directing consumers to lower cost providers; 
 

• restricting the introduction of innovative insurance products that are designed to 
achieve lower prices and improved quality for acute inpatient hospital services;  
 

• reducing consumers’ incentives and ability to seek or even be aware of acute 
inpatient hospital services from more cost-effective providers; and  
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• depriving consumers of the benefits of a competitive market for their purchase of 
inpatient hospital services. 
 

135. These types of arrangements and agreements have been found to be illegal even in 

markets with more robust provider competition than exists here, due to their inherent harm to 

consumer welfare and competition.  However, because Defendants have an unregulated monopoly 

(instead of a built-out market power in a free market), the illegal anticompetitive impacts on 

consumers are much more severe.  Most obviously, healthcare costs in the Western North Carolina 

market area that Defendants control are now dramatically higher than the North Carolina average 

and still rising while quality is declining.   

136. Anticompetitive contract provisions and negotiating tactics are particularly 

problematic when a provider controls a “must have” hospital, as HCA acquired here when it 

acquired Mission Hospital-Asheville.  It is not practically possible to assemble a commercially 

viable insurance plan in Western North Carolina that excludes Mission Hospital-Asheville.  In a 

market with a “must have” hospital, even the limited use of these contract provisions or negotiating 

tactics causes much greater harm to consumers and potential competitors than the use of such 

practices and provisions in a competitive market. 

137. On information and belief, HCA/Mission has been among the most intransigent of 

all systems in North Carolina during contract renewals and other negotiations with insurers.  

Defendants have continued to insist on higher prices for declining quality of service because they 

are aware of their “must have” status for commercial health plans and TPAs.  

138. An insurance official summed up the problem with HCA/Mission in two words: 

“their price.”  The excessive price increases being billed directly and indirectly to Plaintiffs and 

other patients would have been unlawful under the COPA, unsustainable in a competitive market, 

and unrealistic before the HCA takeover.   
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A. Defendants willfully and unlawfully acquired and/or maintained monopoly 
power 

 
139. Neither Mission nor HCA acquired monopoly power by outcompeting rivals on 

price and quality as our antitrust laws envision.  Instead, Mission became a monopoly solely by 

virtue of a merger that would have been unlawful under the antitrust law but that was shielded 

from suit by the protection the COPA gave from antitrust scrutiny.     

140. Once Mission became so large as to be both indispensable to commercial health 

plans and insulated from any meaningful competition, particularly for acute inpatient hospital 

services, Mission’s executives sought and obtained the COPA’s repeal, freeing it from any relevant 

government restrictions.  HCA then purchased the monopoly in a cross-market merger and has 

further exploited the system’s market dominance by raising prices and cutting costs in ways that 

have harmed quality of care.  Now and for the last several years, neither Mission nor HCA has 

immunity from antitrust liability, meaning their unlawful acquisition and maintenance of this 

monopoly is properly the subject of this lawsuit.   

1. While the COPA was in effect, Mission circumvented its restrictions to 

gain additional market power and raise prices 
 
141. The COPA did not directly regulate the prices Mission could charge for services, 

but it sought to do so indirectly through several limitations on the way Mission could do business.  

Most notably, the COPA imposed three purported caps on Mission’s operations: a margin cap, a 

cost cap, and an employed-physician cap.   

142. The COPA’s margin cap on Mission was systemwide—Mission as a whole was not 

allowed to raise its profit margin by more than a certain amount compared to comparable hospitals.  

But the cost cap was specific only to Mission Hospital-Asheville:  That facility could only increase 
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its costs at the same rate as a national index, but there was no limit on how much Mission could 

increase its costs at other facilities.   

143. In 2011, the Vistnes Report concluded that this structure gave Mission an incentive 

to increase spending on Outlying Facilities—including by purchasing new ones—so as to push its 

overall costs up, thereby allowing it raise prices to earn a higher profit while still meeting the 

percentage margin cap.      

144. Under the COPA, Mission grew its market share in Western North Carolina.  It did 

so by acquiring the five smaller Outlying Facilities, each time eliminating a competitor in the 

process.  In doing so, Mission could increase its costs without affecting the cost cap, thereby 

allowing it to increase prices at all of its facilities without violating the COPA’s margin cap.   

145. Thus, while the COPA was designed to ensure Mission’s recognized monopoly 

power in the market for acute inpatient hospital services did not harm consumers in the region, 

Mission grew substantially more dominant by acquiring competing practices, expanding its 

geographic reach, and moving costs from Mission Hospital-Asheville to its Outlying Facilities.  

This caused Mission’s prices to raise across the board, including for acute inpatient hospital 

services.  

146. In 2019, after the COPA was repealed, two FTC economists, Lien Tran and Rena 

Schwarz, concluded that the COPA’s margin and caps did not prevent Mission from raising prices 

20 percent more than similarly situated hospitals: “The evidence suggests that, despite the 

margin/cost regulations, the COPA oversight did not prevent [Mission] from raising prices.” 

147. As a result of these findings, the FTC in 2020 held up the example of the Mission 

Hospital COPA as a reason why a COPA proposed for another State, Texas, should not be allowed: 

In 2015, the North Carolina legislature repealed the state’s COPA statute as a result 
of lobbying efforts by Mission Health, and the Mission Health COPA was 
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terminated as of September 2016 – leaving no meaningful competitive or regulatory 
constraint on Mission Health’s monopoly market power.  In February 2019, 
Mission Health was acquired by HCA Healthcare.  
 
At the FTC COPA Workshop, empirical research was presented on the price effects 
of the Mission Health COPA for inpatient hospital services from 1996 to 2008. The 
study showed that Mission Health increased its prices by at least 20% more than 
the control hospitals during the COPA period, suggesting that despite the margin 
and cost regulations, state COPA oversight did not prevent Mission Health from 
raising prices…. 
 
Kip Sturgis, from the North Carolina Attorney General’s office, was responsible 
for overseeing the Mission Health COPA for nearly 20 years.  Mr. Sturgis explained 
that in hindsight, he would have implemented more quality metrics and financial 
incentives for the hospital to control costs.  He does not recommend that states use 
COPAs due to the potential for regulatory evasion during the COPA period, and 
the ability of hospitals to eventually be freed of COPA oversight, which leaves the 
community with an unregulated monopoly. 
 

2. HCA purchased Mission in order to acquire a monopoly system and 

exploit that market power 
 
148. After the COPA was repealed, HCA acquired Mission precisely because of its (now 

unregulated) monopoly power, and with the knowledge that, as a larger national for-profit chain, 

it would be better positioned to exploit Mission Health’s monopoly power in Western North 

Carolina.  As noted at the time:  

• A former HCA executive remarked: “[I]t is a high growth market where they have 
no competition and their margins are already strong” and “HCA is parachuting into 
Asheville and getting the benefit of a COPA without any restrictions.”  (Emphases 
added). 
 

• A leading healthcare finance reporter observed that the Mission acquisition “fits 
with HCA’s longstanding strategy of scooping up facilities that dominate their 
markets, which helps the company negotiate better rates with health insurers.” 

 
• HCA in communicating with Wall Street analysts has called Mission a “market 

maker” that “need[ed] to be a part of something bigger,” citing the acquisition as a 
“model” for acquiring market power.  Shortly after the acquisition, HCA executives 
told Wall Street analysts that the company’s “market share has reached an all-time 
high using the most recently available data. But we are pushing for more.”  
(Emphasis added). 
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149. Prior to the HCA acquisition of the Mission system, HCA owned hospitals in a 

variety of important markets across the country, but not in North Carolina.  Thus, when HCA 

acquired Mission, it was not the case of one competitor in the same town or region acquiring 

another.  Rather, a dominant hospital owner in many other markets (HCA) acquired the dominant 

hospital system in the Western North Carolina market (Mission). 

150. According to peer-reviewed published studies, one effect of a cross-market or 

multi-market merger is to cause an increase in healthcare prices. 

151. On information and belief, HCA uses its market power via its ownership of 

hospitals in other markets to leverage insurance companies to agree to higher prices at 

HCA/Mission hospitals, and vice versa. 

152. The FTC has on multiple occasions challenged in-market mergers due to the 

anticompetitive effect of such mergers.   

153. A cross-market merger of the type that has occurred here likewise has an 

anticompetitive effect. 

154. In 2019, 61 percent of US workers with employer-sponsored health coverage were 

enrolled in self-insured plans, including 17 percent in small firms and 80 percent in large firms.16   

155. Large firms likely have territories extending beyond the 18-county scope of the 

Western North Carolina region identified by HCA as Mission’s extended service area. 

156. When large self-funded employers negotiate with HCA, it becomes relevant to the 

negotiation that HCA not only owns hospitals in NC but also in many other states. 

 
16 Kaiser Family Foundation, 2019 Employer Health Benefits Survey, Sept. 25, 2019, https://www.kff.org/report-
section/ehbs-2019-summary-of-findings/ (accessed Aug. 3, 2021). 
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157. Large self-funded employers are currently unable to restrain increases in healthcare 

prices caused by the concentration of market power into large for-profit hospital chains like 

HCA.17  

158. Allowing HCA to join into its national network the monopoly in Western North 

Carolina increases the anticompetitive effect of the monopoly far beyond where it was when only 

local nonprofit Mission owned it. 

159. Large self-funded employers and their TPAs pay more for access to the Mission 

hospital monopoly as part of HCA’s Western North Carolina region than they would pay for that 

access if Mission was only part of a western North Carolina hospital network. 

160. The antitrust law restrains mergers to the extent that such combinations may tend 

to lessen competition. 

161. The asset sale of the Mission Hospital monopoly from old owner Mission to new 

owner HCA was an unlawful merger or acquisition because it resulted in a lessening of 

competition. 

B. Defendants abuse their monopoly power by unreasonably negotiating with 
commercial health plans and charging supracompetitive prices 

 
1. Mission unreasonably withheld essential services from commercial health 

plans and raised prices to supracompetitive levels after the COPA’s repeal 
 
162. As noted above, Mission raised prices much more than regulators anticipated—or 

were even aware about—while the COPA was in effect.  These high prices were the result of 

regulatory evasion by Mission and they were concealed by gag clauses.  Mission’s public 

statements regarding its costs and prices were inaccurate, unfair, and deceptive. 

 
17 Matthew D. Eisenberg, Mark K. Meiselbach, Ge Bai, Aditi P. Sen, Gerard Anderson, Large Self-insured 
Employers Lack Power to Effectively Negotiate Hospital Prices, The American Journal of Managed Care, July 13, 
2021, Volume 27, Issue 7, https://www.ajmc.com/view/large-self-insured-employers-lack-power-to-effectively-
negotiate-hospital-prices (accessed Aug. 3, 2021). 
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163. But the situation got worse after the COPA was repealed and Mission was free from 

any semblance of State oversight.  Specifically, after the COPA was repealed, two things relevant 

to healthcare cost and quality in Western North Carolina happened almost immediately: (1) 

Mission negotiated with insurers for price increases in aggressive ways the COPA would have 

prevented, and (2) Mission executives began secretly negotiating a sale to HCA. 

164. In 2017, Mission engaged in its first major post-COPA negotiation with Blue Cross, 

the State’s largest health plan, over reimbursement rates.  While details of the negotiations were 

kept secret, on information and belief Mission asked for exorbitant increases in the prices Blue 

Cross and its members were paying.  When Blue Cross did not agree, Mission took its entire system 

“out of network,” meaning that the 260,000 people in Western North Carolina insured by Blue 

Cross could not seek care at Mission facilities unless they paid much higher prices out of their own 

pocket.  While hospital systems and insurers regularly negotiate over rates, a hospital system 

taking an insurer out of network is considered “go[ing] nuclear.”  This disrupted the administration 

of healthcare in the region, requiring Blue Cross members to switch doctors, forgo medical care, 

or drive long distances to receive care at a non-Mission facility.  Mission remained out of network 

for Blue Cross for two months, until the two parties reached an agreement in which on information 

and belief Mission still received a rate increase but not as high as originally demanded.  On 

information and belief, Mission’s aggressive and unreasonable stance in these negotiations would 

not have occurred under the COPA. 

165. While the resolution of that dispute was kept secret, available data confirms that 

Mission got much of what it wanted: significantly higher prices for GAC services.  After the COPA 

was repealed, the allowed amount Mission received from commercial health plans increased 

substantially, beyond what would be found in a competitive market.  For example, within a large 
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commercial claims dataset, the average allowed amount paid by most commercial insurers to 

Mission, and later HCA, for knee replacements, was higher than for the rest of North Carolina, 

and stayed higher, with the gap the same or growing over time: 

 

166. For a shoulder arthroscopy, the rest of North Carolina’s costs have stayed relatively 

stable with allowed amounts averaging just under $1,000 from 2016 to 2020.  However, Mission’s 

average allowed amount in the same dataset went up from about $1,000 in the last year of the 

COPA to about $2,400 in 2020—an increase of close to 150% in four years:  
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167. According to the same large claims commercial dataset, these allowed amount 

increases were consistent across most services lines, particularly (but not exclusively) at Mission 

Hospital-Asheville and for acute inpatient hospital services.  Thus, while Mission could move 

costs around under the COPA and increase prices, the data show that once freed from the COPA’s 

restrictions Mission could effectively dictate the prices it charged in a manner that no other system 

in North Carolina could.   

2. HCA increased prices substantially after acquiring the hospital from 

Mission while cutting staff and reducing quality 
 

168. Once the nonprofit Mission became the for-profit HCA, prices rose at an even 

higher rate than the State average, while at the same time HCA cut staffing to dangerously low 
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levels to further increase its profit.  This resulted in more expensive and lower quality care for 

Plaintiffs and other members of the putative class. 

169. HCA/Mission is currently one of the most expensive hospitals in the State, and for 

many procedures—including “plausibly undifferentiated” procedures for which quality does not 

meaningfully vary by provider—it is the most expensive provider in the State.   

170. A recent RAND analysis of nationwide hospital pricing data compared the prices 

negotiated between hospitals and commercial health plans to the fee schedule set by Medicare, 

with the Medicare price acting as a relative baseline (given the federal government’s regulatory 

power).  RAND reported this data analysis at the hospital systemwide level, without revealing the 

prices charged for specific procedures.   

171. According to RAND data, at Mission Hospital-Asheville Defendants charged 

commercial insurers 372% above the Medicare price, on average, for inpatient and outpatient 

services, and 393% above the Medicare price, on average, for inpatient services alone.  That 

compares with a mean of 262% and a median of 277% above Medicare for all hospitals in North 

Carolina for which RAND released metrics (including Mission).   

172. Defendants could not charge this much more than other North Carolina hospitals if 

they were not (1) unlawfully leveraging monopoly power to force insurers to accept rates they 

would not accept in a competitive market and (2) using anticompetitive means to prevent new 

entrants from competing.  

173. In much the same way that Mission in 2017 took Blue Cross out of network as part 

of a price dispute, a similar fight unfolded two years later, this time with HCA in control.  In 2019, 

HCA used aggressive contract negotiating tactics to attempt to force Cigna, another major insurer, 

to accept significant price increases.  Cigna said that HCA/Mission’s “excessively high rates they 
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are demanding from our clients and customers” would “put affordable healthcare at risk.”  

HCA/Mission’s price demands were so excessive that, once again, there was the risk of all 

customers of a large insurer losing access to the only hospital in their area.  Two contract disputes 

of this level within two years are rare for almost any hospital system and would have been barred 

by the COPA.   

174. HCA itself stated in recent regulatory filings in Florida that, in a county with a 

monopoly hospital system, insurers have “limited ability” to “negotiate market-driven rates for 

hospital services” and that, “A large and growing body of literature suggests that health care 

providers with significant market power can (and do) negotiate higher-than-competitive payment 

rates.”  

175. Data analysis of specific procedures comports with the systemwide RAND results.  

For example, within a large commercial claims dataset, HCA’s average allowed amount earned 

from commercial health plans for C-sections without complications at Mission Hospital-Asheville 

was approximately $9,764 in 2019 and $10,077 in 2020.  By contrast, the average allowed amount 

at all other North Carolina hospitals was $4,287 in 2019 and $4,373 in 2020.  The HCA price is 

over 2.2 times greater than the rest of North Carolina.  And while the price of C-sections at all 

other North Carolina hospitals was relatively stable from 2016 to 2020 near $4,000, the prices at 

Mission/HCA rose from $8,621 to over $10,000 for service at the Asheville hospital.  The data 

may be visualized as follows: 



 47 

 

176. Similarly, within that same claims data, HCA’s average allowed amount for a 

coronary bypass is nearly double the North Carolina average and, after the repeal of the COPA, 

Mission Hospital-Asheville has been the most expensive major hospital in the entire State for 

coronary bypasses.      

177. Likewise, with regard to cardiovascular stress tests, an average allowed amount for 

this procedure at HCA was roughly double that of the average allowed amount in the rest of North 

Carolina in 2020.  While the cost for this procedure slightly declined in the rest of North Carolina 

from 2016 to 2020, the cost at Mission increased about 30% from the last year of the COPA to 

2020: 
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178. Even low cost but high-volume procedures like a lipid panel have seen significant 

price increases after the repeal of the COPA.  Within a large commercial insurance claims dataset, 

Mission’s average allowed amount for lipid panels increased by about a third while the allowed 

amount in the rest of the state declined:  
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179. As prices for these services and others have risen, HCA has reduced the quality of 

its care by aggressively cutting staff and budgets and by encouraging those doctors who have 

stayed to focus on maximizing the volume of patients they see so as to maximize profits.   

180. As of March 2021, at least 79 doctors had left or planned to leave the system since 

HCA’s takeover.  Other doctors describe new employment contracts with HCA in which the 

compensation equations remove quality of care metrics and focus almost entirely on the number 

of patients seen and amount billed.  As one departing doctor explained, “The change in ownership 

has shifted this system’s priority away from the health of Western North Carolina to the health of 

the stockholders.”  A significant number of patients have lost their preferred family doctors either 

due to doctors leaving the system or from HCA’s clinic restructurings and closures.   

181. Similarly, nurses working at HCA have described their units as “inhumanely 

understaffed,” with conditions so bad that even travel nurses hired to fill in gaps were leaving 

before their contracts expired.  Patients and families describe situations where, for example, their 
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nurse told them, “… she cries every single night because she knows she is not giving appropriate, 

competent patient care.” 

182. Were Defendants operating in a competitive market for acute care services, they 

would not have been able to take these anticompetitive actions.  However, commercial health plans 

and patients have no choice but to endure the worsening quality of service. 

183. As noted, on February 10, 2020, the Chairman of the Buncombe County 

Commissioners Brownie Newman, Asheville Mayor Esther Manheimer, and most of the 

delegation of Buncombe County’s elected officials in the North Carolina statehouse lambasted 

these conditions, finding that “numerous, aggressive staff cuts over the past year, put[] patient 

safety at risk” and that “HCA has aggressively pursued contract renegotiations with multiple 

physician practices, resulting in unfortunate outcomes.”   

184. Both anecdotal reports and expert watchdogs have confirmed that these actions 

have led directly to a decrease in the quality of care.  As noted, the Leapfrog Group dropped 

Mission Hospital’s patient safety rating from an “A” to a “B” after HCA’s takeover, and CMS also 

downgraded Mission per surveys of patients’ experiences regarding, among other things, 

responsiveness of hospital staff and the cleanliness of the hospital. 

3. HCA abuses its market power by charging for costly, unnecessary 

procedures  
 
185. After the repeal of the COPA, Defendants began more frequently billing for 

procedures that academic literature has determined are ineffective and are nearly always 

considered overuse.  In fact, Mission Hospital-Asheville now ranks 88 out of 89 hospitals in North 

Carolina for unnecessary procedures and is in the highest 2% of all hospitals nationwide for billing 

for unnecessary procedures.18  It has a “Value of Care” rating of “D-minus.” 

 
18 https://lownhospitalsindex.org/hospital/memorial-mission-hospital-and-asheville-surgery-center/. 
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186. But at the same time, Mission Hospital-Asheville is one of HCA’s most profitable 

in the country, and in fact has immediately become the second largest revenue hospital in the entire 

HCA chain.19   HCA revenues from Mission Hospital-Asheville were recently reported to be over 

$1.2 billion, ahead of all but one of the other 100-plus hospitals in the HCA chain and second only 

to HCA’s Methodist Hospital (Texas) which has over twice as many beds.    

187. In a competitive market, insurers contracting with a hospital can discipline such 

behavior by threatening in their next negotiation not to cover certain services, to negotiate for caps 

on particular procedures likely to be unnecessary, or to threaten to take the hospital out of network 

and purchase services from a competitor.  But because of Defendants’ unregulated monopoly 

status, the all-or-nothing tying schemes described herein, and the lack of any significant competitor 

for inpatient hospital services, insurance plans and consumers are forced to pay for some of the 

highest rates of unnecessary procedures anywhere in the country. 

188. Because HCA controls the only hospital in the Asheville market and because 

consumers generally do not question provider recommendations while in the hospital, HCA’s 

practice of adding costly and unnecessary procedures to a consumer’s bill represents a clear abuse 

of market power.    

189. For example, routine blood tests are a frequent source of price disparities and 

overbilling by providers with both the volume of tests per patient and the cost of tests per patients 

varying dramatically by provider.  However, in competitive markets, insurers can incentivize 

providers who do not overuse or overcharge for tests. 

 
19 Top 50 HCA Hospitals by Net Patient Revenue, https://www.definitivehc.com/blog/top-hca-hospitals-nationwide 
(accessed Aug. 4, 2021) (reflecting that Mission Hospital-Asheville has the second-highest revenues of all of the 
HCA hospitals, at $1,209,452,518). 
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190. On information and belief, Defendants have exploited the lack of competition in 

the market to charge a substantially higher price than both the North Carolina average and the price 

that would be tolerated in a hypothetically competitive Asheville market.  Defendants have 

increased prices for routine blood tests, despite no evidence that the actual cost of providing such 

tests has increased at all.  In fact, based on available data, for one routine blood test, Defendants 

have increased the allowed amount charged to many insurers for the test by about 20% since they 

acquired Mission Hospital.  This leads directly to Plaintiffs and other putative class members 

paying higher co-insurance for these unnecessary procedures, and it leads to their paying higher 

insurance premiums because commercial health plans are also liable for their share of the payments 

for the unnecessarily costly procedures as well. 

191. In a competitive market, such overpricing would be aggressively policed by 

insurers, patients, and competing providers.  In this case, since the COPA’s repeal left the system 

unregulated, Defendants have increased prices for often overbilled procedures knowing that 

commercial health plans and patients have no meaningful choice but to accept these practices.  

These practices have led directly to the increased costs of commercial insurance for affected 

consumers. 

192. Finally, HCA has charged exorbitant rates for forensic exams such as rape kits, 

which should be free.  Assistant Director of victim advocacy organization REACH of Macon 

County, Jennifer Turner-Lynn explained that “prior to the [HCA-Mission] merger, we never had 

an issue with rape victims being charged for the use of the emergency room.... The last victim that 

I took over received a bill for $1,000.  The only services that she received in the emergency room 

was to have the rape kit performed.”  Billing a sexual assault victim for a forensic exam is 

prohibited under state and federal law.  Under N.C.G.S. § 143B-1200, a medical facility cannot 
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bill a sexual assault victim or commercial health plan for a forensic medical exam.  Additionally, 

the Violence Against Women Act mandates that states must cover the “full out-of-pocket costs of 

forensic medical examinations for victims of sexual assault” to maintain eligibility for funding.  

The full cost is defined as “any expense that may be charged to a victim in connection with a 

forensic medical examination for the purpose of gathering evidence of a sexual assault.”20   

4. HCA abuses its trauma center monopoly 
 

193. HCA has shown a pattern of using emergency care, and especially trauma centers, 

to saddle patients with unnecessary, exorbitant charges.  Trauma centers employ specialists 

equipped to deal with major traumatic injuries and receive substantially higher reimbursements for 

the theoretically complex care. However, in what appears to be a business practice across the 

nation documented by investigative reporting,21 HCA has been shown to be significantly more 

likely than other providers to admit patients with only mild injuries to trauma centers in order to 

obtain higher reimbursement rates.   

194. In competitive markets, this costly practice can be policed by competitor providers 

or by insurers who can pressure providers to reduce deceptive trauma center admissions with the 

threat of taking a provider out-of-network for non-compliance.  In a monopoly market with a “must 

have” hospital and one monopoly trauma center, like the one HCA intentionally acquired from 

Mission, such policing effectively cannot take place.  Absent HCA’s unlawful monopoly power, 

it would not be able to carry on this practice. 

195. As the only state-designated trauma center in Western North Carolina, HCA can 

set prices far above the market rate.  In Asheville, HCA’s trauma center “activation fees”—the 

 
20 28 C.F.R. § 90.13(b) 
21 Jay Hancock, In alleged health care ‘money grab,’ nation’s largest hospital chain cashes in on trauma centers,  
Kaiser Health News, June 14, 2021, https://khn.org/news/article/in-alleged-health-care-money-grab-nations-largest-
hospital-chain-cashes-in-on-trauma-centers/ (accessed Aug. 3, 2021). 
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charges applied automatically when a patient is routed to the trauma center—are about twice as 

high as the North Carolina average, costing consumers over $9,000 for every unnecessary 

admission, before they even incur procedure charges.   

196. Similarly, Defendants have a history of pushing patients into more expensive 

Emergency Department (“ED”) care.  Nationally, a recent study sponsored by shareholders of 

HCA found that HCA’s Medicare ED admissions were “well-above the national average, growing 

over time, and not explained by patient case mix,” which resulted in excess Medicare payments of 

$1.1 billion over five years.22   

197. On information and belief, HCA engages in this practice in North Carolina, 

regularly running patients, including those with commercial health plans, through the ED for tests 

that do not require such an admission and thus charging commercial health plans and patients 

significantly more.  In North Carolina specifically, HCA’s ability to push patients into more 

expensive ED care is even more unrestrained due to Mission Hospital-Asheville’s effective total 

control over the market.  

198. In a competitive market, a provider that pushed individuals towards higher cost ED 

care would face strong pressure from commercial health plans and local governments to reduce 

the practice.  In a market with only one hospital, HCA is able to push individuals towards higher 

cost ED care while simultaneously reducing the quality of the ED.  Because of HCA’s market 

power and use of anti-competitive contract clauses, insurers are less able to push back and may 

even be contractually blocked from informing consumers about the full extent of the ED practices.  

 

 
22 Notice of exempt solicitation, CtW investment group, April 1, 2021, 
https://www.sec.gov/Archives/edgar/data/860730/000137773921000007/hca21shletter.htm (accessed Aug. 3, 2021); 
Oct. 16, 2020 letter from CtW to Charles O. Holliday, Chairman, audit & compliance committee, HCA Healthcare, 
Inc., https://s3-prod.modernhealthcare.com/2021-03/CtW%20to%20HCA.pdf (accessed Aug. 3, 2021). 
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C. Defendants have engaged in illegal tying of services through all-or-nothing 
contracting practices and other anticompetitive contracting terms 

 
199. Both Mission and HCA have engaged in unlawful tying agreements, through which 

they have used their monopoly in one market—acute inpatient hospital services in Buncombe and 

Madison Counties—to extract profits in other markets.   

200. Under antitrust law, tying occurs when an entity that has market power in one 

market leverages that market power in order to reap profits in another market.  The market in which 

the defendant has an existing monopoly is called the “tying” market, and the separate market in 

which the defendant extracts profits is called the “tied” market.  Under a tying arrangement, the 

entity will sell one product (the tying product) only under the condition that the purchaser buy a 

second product (the tied product). Where the defendant has significant market power or a 

monopoly in the tying market, such tying arrangements are considered anticompetitive and 

unlawful under the antitrust laws. 

201. One way tying occurs in hospital markets is through a dominant hospital’s use of 

“all-or-nothing” practices in their negotiations with insurers.  When a hospital system is the only 

entity in a given region to offer a product or service that commercial health plans must include in 

their network to be viable, that hospital system can refuse to sell that product or service to insurers 

unless insurers also agree to purchase other services from the hospital system, including services 

that the insurer would otherwise purchase from a different hospital system for a lower price.  Either 

orally during negotiations or in the contracts themselves, the hospital system gives the insurer an 

“all-or-nothing” choice:  Take everything the hospital wants to sell at the price the hospital dictates, 

or get nothing at all.  This paradigm was apparent in Mission’s 2017 contract dispute with Blue 

Cross, where it responded to Blue Cross’ specific concern about proposed price increases at 
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Mission Hospital-Asheville by making the entire Mission system unavailable to Blue Cross—

across multiple geographic markets and both inpatient and outpatient markets.  

202. Here, Defendants offer a product that any commercial insurer operating in Western 

North Carolina needs: the only acute inpatient hospital services in Buncombe and Madison 

Counties.  Due to Mission Hospital-Asheville’s dominant market share for acute inpatient hospital 

care in Buncombe and Madison Counties, a commercial health plan could not offer a plan that 

does not include these services and remain commercially viable.  Thus, insurers functionally do 

not have a choice:  They must purchase from Defendants acute inpatient hospital care at Mission 

Hospital-Asheville.  Thus, this is the “tying” product.  And Mission and HCA have tied it to two 

different products over which they have less market power: (1) outpatient medical care at Mission 

Hospital-Asheville and the rest of Buncombe and Madison Counties, and (2) inpatient and 

outpatient care at Mission’s and HCA’s Outlying Facilities.   

1. Tying inpatient services at Mission Hospital-Asheville to outpatient 

services at Mission Hospital-Asheville 

 

203. One way in which Defendants engage in anticompetitive tying is by only offering 

acute inpatient hospital services at Mission Hospital-Asheville to commercial health plans if those 

insurers will also contract to purchase outpatient medical services at Mission Hospital-Asheville 

from Defendants at supracompetitive rates (the “Inpatient/Outpatient Tying Scheme”).  When 

Defendants engage in all-or-nothing contracting in this manner, acute inpatient hospital services 

at Mission Hospital-Asheville is the “tying” product, and outpatient services at Mission Hospital-

Asheville are the “tied” product. 

204. While Defendants’ Mission Hospital-Asheville has a 80 to 90 percent market share 

in the market for acute inpatient hospital services in Buncombe and Madison Counties, 

Defendants’ face somewhat more competition for outpatient medical services in those markets.  
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This competition comes from, for example, ambulatory service centers, rehabilitation facilities, 

and independent physicians.  On information and belief, insurers negotiating with Defendants 

would, absent Defendants’ Inpatient/Outpatient Tying Scheme, choose either not to contract for 

certain outpatient hospital services from HCA at Mission Hospital-Asheville and its other facilities 

in Buncombe and Madison Counties, or those insurers would negotiate a lower price for those 

services, given the competition from other outpatient providers in the region.  But because 

Defendants can threaten to withhold their must-have acute inpatient hospital services as part of the 

same negotiation, commercial health plans must acquiesce to Defendants’ demands related to 

outpatient care.   

205. Defendants’ Inpatient/Outpatient Tying Scheme has resulted directly in higher 

costs, both in terms of allowed amounts paid for services at that facility and increased co-pays, 

premiums, and deductibles for Plaintiffs and the putative class.  The Scheme has also harmed 

competition for outpatient medical services in Buncombe and Madison Counties, because 

independent providers of outpatient services are unable to fairly compete with Defendants on price 

or quality.  When independent providers cannot compete, they eventually go out of business, which 

leads to even less competition.  On information and belief, because of Defendants’ 

Inpatient/Outpatient Tying Scheme, outpatient facilities have closed or relocated to more 

competitive markets and would-be competitors for outpatient care have declined to operate in 

Buncombe and Madison Counties, which has decreased the quantity of outpatient care and 

increased prices paid by insurers, ultimately, patients for outpatient care.   

2. Tying inpatient services at Mission Hospital-Asheville to inpatient and 

outpatient services at HCA/Mission’s five outlying hospitals 

 
206. A second tying scheme Defendants have engaged in is the tying of acute inpatient 

hospital services in Buncombe and Madison Counties to inpatient and outpatient care at the 
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Outlying Facilities (“Asheville/Outlying Facilities Tying Scheme”).  Because any insurer offering 

a network that includes Western North Carolina must include in that network acute inpatient 

hospital services at Mission Hospital-Asheville, Defendants are able to force those insurers to also 

include inpatient and outpatient services at Defendants’ Outlying Facilities in network, at 

supracompetitive prices.  As in the Inpatient/Outpatient Tying Scheme, the “tying” market in the 

Asheville/Outlying Facilities Tying Scheme is the same: acute inpatient hospital care in Buncombe 

and Madison Counties.  The “tied” markets are both acute inpatient hospital services and outpatient 

medical services at Defendants’ five Outlying Facilities.   

207. As a direct and proximate result of Defendants’ Asheville/Outlying Facilities Tying 

Scheme, a substantial amount of competition is foreclosed. 

208. On information and belief, for each of the Outlying Facilities, Defendants in their 

negotiations with commercial health plans generally condition the inclusion of Mission Hospital-

Asheville’s acute inpatient hospital services on those insurers also offering both inpatient and 

outpatient services at the Outlying Facilities.  Defendants generally insist on the Outlying 

Facilities’ inclusion even if insurers would otherwise choose to put a different, competing hospital 

in network, or even if insurers would not otherwise be willing to pay the allowed amounts 

Defendants insist on for inpatient and outpatient care at the Outlying Facilities.  

209. One example of how the Asheville/Outlying Facilities Tying Scheme works in 

practice is Defendants’ hospital in McDowell County, Mission Hospital-McDowell.  It is located 

at 430 Rankin Drive, Marion, NC 28752, about 45 minutes driving time to the east of Asheville. 
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210. Mission Hospital McDowell has significant market power, but not monopoly 

power, in its region.23  Data reflects the following approximate market shares in the three most 

proximate zip codes: in zip code 28752, 37.4%; in code 28761, 36.1%; and in code 28762, 35.3%. 

211. A rival hospital, Carolinas HealthCare System Blue Ridge Morganton, is located 

less than 30 minutes away to the east of Mission Hospital-McDowell.  It is located at 2201 S 

Sterling St, Morganton NC 28655. 

212. Mission Hospital-McDowell has approximately 30 beds.  Carolinas HealthCare 

System Blue Ridge Morganton has approximately 184 beds.  Mission Hospital-McDowell and 

Carolinas HealthCare System Blue Ridge Morganton are competitors.   

213. Cost data available in a large commercial dataset for Mission Hospital-McDowell 

reflects that for a variety of procedures where there is a significant volume of those procedures for 

each year, such as CT scans, Mission Hospital-McDowell is not only consistently one of the most 

expensive in the State but is more than triple the average cost for some routine procedures. 

214. For example, available price data reflects that the average allowed amount for a CT 

scan of the abdomen and pelvis (CPT 74176) is about $2,000 at Mission Hospital-McDowell, 

whereas the average in the State is just under $500.  This divergence is particularly stark because 

it is unable to be explained by a quality difference, as CT scans are relatively standard.  Instead, 

the cost differences are explained by contract negotiations between insurers and hospitals.  

215. When the COPA was in effect, Mission Hospital-McDowell was well below the 

State average with respect to prices for outpatient care.  Today, Mission Hospital-McDowell 

charges approximately 50% above the State average for outpatient care—corresponding with the 

period in which HCA/Mission were free to engage in unregulated price increases and 

 
23 But the combination of Mission McDowell and Mission Asheville might be enough to exceed 60 to 70% market 
share, which may be viewed as a monopoly share.  See allegations at paragraph 225 below. 
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anticompetitive contracting practices.  Using an overall analysis of outpatient procedure costs, 

Mission Hospital-McDowell has gone from being less expensive than 60% of facilities in the State 

for outpatient medical service in 2016 to among the top 3% most expensive facilities in the entire 

State now.  This dramatic pricing shift coincides with the removal of COPA regulations in late 

2016 that prevented excessive price increases or abusive contracting practices. 

216. Mission Hospital-McDowell is not only significantly more expensive than the State 

average for outpatient care—it is also significantly costlier than its only significant competitor, 

Carolinas HealthCare System Blue Ridge Morganton, which is less than a 30-minute drive away.  

Moreover, on information and belief, commercial health plans do not consider either hospital to 

be of significantly higher quality than the other, particularly for “plausibly undifferentiated 

procedures” such as a CT scan.   

217. In a competitive market, commercial health plans would encourage members to 

seek lower cost care just minutes away.  However, on information and belief, because of the 

Asheville/Outlying Facility Tying Scheme, Defendants have foreclosed real competition on price 

or quality in other markets that appear competitive on paper.  Furthermore, on information and 

belief, Defendants use contracting provisions to prevent commercial health plans from fully 

informing consumers of price differences or from directing consumers to the lower cost option.  

Defendants are thereby using, or leveraging, their monopoly market power over acute inpatient 

hospital services in the Asheville Region to anticompetitive effect in the Marion NC-area market. 

218. Mission has similarly used its monopoly dominance in inpatient acute care at 

Mission Hospital-Asheville in Buncombe and Madison County to attempt to monopolize several 

outlying inpatient and outpatient markets where its other small regional hospitals are located, 



 61 

namely, Angel Medical Center and Highlands-Cashiers Hospital (Macon County), Blue Ridge 

Regional Hospital (Mitchell County), and Transylvania Regional Hospital (Transylvania County).   

219. For example, according to the Medicare Hospital Market Service Area File for 2019 

for inpatient origin, HCA has an 85.3% market share in zip code 28712 in Brevard, NC, the top 

inpatient zip code for HCA’s Transylvania Regional Hospital in Brevard, Transylvania County.  

This total HCA market share comes from Transylvania Regional Hospital’s 44.8% market share 

in the zip code and Mission Hospital-Asheville’s 40.5% market share in the zip code.  Pardee UNC 

Hospital only holds 10.4% market share, despite being about half the driving distance from 

Brevard and substantially lower cost than Mission Hospital-Asheville.  This monopolization 

cannot be explained in a competitive market without tying and/or contracting provisions that 

prevent insurers from encouraging members to seek care at a closer and lower cost facility.      

220. In total, HCA/Mission controls over 75% of the inpatient market share in 

Transylvania County and charges significantly higher prices the closest non-HCA facilities.  

221. Similarly, according to the Medicare Hospital Market Service Area File for 2019 

for inpatient origin, HCA has a 92.4% market share in zip code 28741 in Highlands, NC, the top 

inpatient zip code for HCA’s Highlands-Cashiers Hospital in Highlands, NC.  This total HCA 

market share comes from Highland-Cashiers Hospital’s 43.8% market share in the zip code and 

Mission Hospital-Asheville’s 48.7% market share in the zip code.  Northeast Georgia Medical 

Center only holds 7.6% market share, despite being closer driving distance from Highlands and 

substantially lower cost than Mission Hospital-Asheville.   

222. In total, HCA/Mission controls over 70% of the inpatient market share in Macon 

County despite charging significantly higher prices than the closest non-HCA facility.  Similarly, 

this monopolization cannot be explained in a competitive market without tying and/or contracting 
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provisions that prevent insurers from encouraging members to seek care at a closer and lower cost 

facility, as discussed below.      

223. Stated differently, at the time of the 1995 COPA, Mission only had a monopoly in 

the Buncombe and Madison County markets.    

224. By contrast, the HCA system in North Carolina now has a monopoly (above 70%) 

market share both in Buncombe and Madison Counties, as well as in other Counties: 

 

225. Now, because of the combined market power of the facilities it acquired in the asset 

purchase from the former Mission system, HCA has a market share in the range which may be 

considered monopoly market power (above 60 to 70%), in seven different counties:   

• Yancey – 90.9% 
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• Madison -- 90% 
• Buncombe -- 86.6% 
• Mitchell – 85.4% 
• Transylvania -- 78.7% 
• McDowell -- 76.4% 
• Macon -- 74.7% 

 
 

3. Use of anti-steering, anti-tiering contracting practices 

 
226. Steering arrangements are arrangements by which a commercial health plan is able 

to steer plan subscribers to a lower-cost rather than a higher-cost facility.  Commercial health plans 

may seek to steer patients by including language in insurance plan documents encouraging 

subscribers to choose one facility rather than another or conditioning the selection of a higher-cost 

facility on a higher copay or deductible from the subscriber.    

227. In addition, or alternatively, commercial health plans may seek to place providers 

in tiers, with the insurance plan subscriber being encouraged through a variety of means to choose 

the provider in the tier of better-value providers over a discouraged tier of more costly providers. 

228. Steering is an important tool commercial health plans can use to control healthcare 

costs, particularly in consolidated markets.  President Trump’s Assistant Attorney General for 

Antitrust criticized the type of contracting provisions and negotiating tactics HCA uses, saying, 

“Without these provisions, insurers could promote competition by ‘steering’ patients to medical 

providers that offer lower priced, but comparable or higher-quality services.  Importantly, that 

practice benefits consumers, but the anti-steering restrictions prevented it.”  Likewise, Senator 

Chuck Grassley, then chairman of the Senate Judiciary Committee said the anti-steering practices 

of HCA and several other systems were, “restrictive contracts deliberately designed to prevent 

consumers’ access to quality, lower cost care.” 
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229. During the pertinent times, on information and belief, Defendants have required 

one or more insurers not to use steering or tiering language, or to use weaker language or provisions 

than the insurers would have desired to use, as a condition of obtaining access to Defendants’ 

“must have” Mission Hospital-Asheville for their commercial health plans.  

230. Investigative reporting has shown that HCA has a history of using anti-steering or 

similar contract language.  

4. Use of gag clauses and lack of transparency. 

 
231. For years, Defendants have obscured their price increases and anticompetitive 

contracts from regulators and the public through use of gag clauses that prevent insurers from 

revealing their agreements’ terms.  The effect of this gag clause language is anticompetitive as it 

prevents competitors, insurers, and consumers from understanding in a transparent manner the 

pricing and other terms and arrangements being used by Defendants. 

232. Moreover, HCA has continued to refuse to release the prices it charges for these 

and other procedures in a fully transparent manner despite a recent change in federal law requiring 

it to do so.  Effective January 1, 2021, a new federal regulation required the public disclosure of 

certain aspects of HCA’s negotiated price terms in agreements with private insurance companies.  

See 45 C.F.R. § 180.50.  HCA has however failed to fully disclose this information in a timely, 

complete, and understandable manner.      

233. By violating this price disclosure regulation, and by including gag clauses in 

HCA/Mission’s provider agreements with insurers, Defendants have kept community members, 

regulators, and the general public from learning of the grossly inflated, monopolistic prices that 

are being charged. 
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234. This rule was first created by the Trump Administration over the opposition of 

HCA’s lobbying and then proactively continued by the Biden Administration—signaling growing 

bipartisan consensus that the lack of price transparency with regard to hospital services leads to 

higher prices for consumers and employers.   

D. Defendants’ unlawful course of conduct has led directly to substantially higher 
insurance premiums and other costs for Plaintiffs and the putative class 

 
235.  Insurance premiums in the counties where Mission operates are substantially 

higher than the state average and substantially higher than areas with higher costs of living.  For 

example, individual insurance premiums are now approximately 50% higher in Mission’s self-

defined service area than Winston-Salem; about 55% higher in Mission’s service area than 

Durham, Raleigh, or Charlotte; and about 60% higher than Greensboro. 

236. Mission’s anticompetitive impact on prices is perhaps most obvious for an 

individual who simply moved across a county line outside of Mission’s 18 county service area.  

For example, crossing the county line from Rutherford County (in Mission’s self-defined service 

area) to Cleveland County (outside of Mission’s service area), an individual would see premiums 

drop immediately by 29%.  Similarly, driving East from Cherokee County or South from Macon 

County (in Mission’s self-defined service area) into Tennessee or Georgia, an individual would 

see an immediate premium decline of over 20% as visualized below: 



 66 

 

237. These dramatic differences can be primarily attributed to market power, according 

to academic studies.  For example, a Harvard University analysis found that, “Variation in 

spending in the commercial insurance market is due mainly to differences in price markups by 

providers rather than to differences in the utilization of health care services . . . 70 percent of 

variation in total commercial spending is attributable to price markups, most likely reflecting the 

varying market power of providers.”  And the US government’s official guide to shopping for 

individual health insurance indicates that “differences in competition” are one of the primary 

sources of variation in premiums. 



 67 

238. During the pertinent times, Defendants’ anticompetitive practices have allowed 

them to charge of supracompetitive prices to commercial health plans and TPA payers. 

239. When private insurance and TPA payers have been obligated to pay these 

supracompetitive prices to Defendants, the payers in turn have passed the prices along to their 

insurance plan subscriber base.   

240. Patients also are directly harmed by Defendants’ supracompetitive prices through 

direct payments made by patients to Defendants, in the form of copays, coinsurance payments, and 

deductibles.  These direct payments are often calculated as a percentage of the allowed amount for 

which the patient is responsible for, so when allowed amounts reach supracompetitive levels, as 

they have at HCA/Mission, patients who must go to Defendants’ system for care suffer direct 

financial injury. 

241. As a result of Defendants’ supracompetitive prices, and the pass-through by 

insurance and TPA payers of the amounts at issue, ordinary insurance and healthcare consumers 

have been injured by having to pay higher premiums, copays, coinsurance payments, and 

deductibles.   

E. Antitrust Injury 
 
242. As a result of the Defendants’ monopoly power, monopolization and attempted 

monopolization, and the anticompetitive practices Defendants have used to increase negotiated 

prices with insurers and self-funded TPAs, reduce provider competition, and reduce quality of 

services, patients such as Plaintiffs and other putative class members throughout Western North 

Carolina have paid within the last four years, and continue today to pay higher prices for health 

insurance coverage (including premiums, employee contributions, copays, deductibles and out-of-

pocket payments) and pay higher coinsurance payments directly to Defendants for services than 
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they otherwise would, while receiving lower quality care than they would in a competitive market.  

In addition, Defendants’ conduct has caused injury to competition for the reasons stated herein. 

F. Additional facts regarding the named Plaintiffs 
 

1. William Davis 
 

243. William Alan Davis is a citizen and resident of North Carolina with a residence 

address in Clyde, North Carolina, Haywood County.  Mr. Davis resides to the west of Candler.  In 

the last several years, Mr. Davis received medical care from Timothy Plaut, M.D. in Candler.  Dr. 

Plaut worked for Mission MyCare Plus in Candler.   

244. After HCA bought the Mission system, HCA announced that it was shutting down 

the Candler primary care practice.  Mr. Davis learned from Dr. Plaut about the shutdown.  Pursuant 

to a news article dated February 23, 2021,24 Dr. Plaut was described as stating that he was shocked 

to learn that the clinic and job he loved would be gone in just 45 days.  He stated that “[i]t created 

a lot of hardship for our patients.”  Dr. Plaut estimated that more than 7,000 patients total, many 

without insurance, were treated at the two clinics.  “Our practice in Candler was one of the original 

safety nets through Mission and we took care of a lot of Medicaid and Medicare; we had homeless 

folks and severe mental illness.” 

245. Recently, when Mr. Davis visited his father at the hospital in Asheville, he noted 

that the hospital environment and his father’s room was dirty.  Mr. Davis and his wife noticed 

there was a trash can which had not been emptied.  When Mr. Davis’ father was in the hospital, it 

appeared that the nurses who took care of him for the most part were all “travelling nurses,” 

 
24 Karen Zatkulak, Clinics closed, dozens of doctors leave Mission Health since HCA takeover, Feb. 23, 2021, 
https://wlos.com/news/local/clinics-closed-dozens-of-doctors-leave-mission-health-since-hca-takeover (accessed 
June 28, 2021). 
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including his main nurse and the phlebotomist who treated him.  There appeared to be a shortage 

of certified nurse assistants and unit coordinators.   

246. When Mr. Davis himself was a Mission Hospital patient, he went to the emergency 

room.  It was his impression that one or more unnecessary tests were ordered.   

247. Mr. Davis also received care at Mission WorkWell, located in Asheville, NC, 

including in the time period from 2018 onward.   

248. During the relevant period, Plaintiff paid premiums in order to be enrolled as a plan 

member in the respective health plans. As a result of HCA’s anticompetitive conduct, he, and each 

other Plaintiff described below, within the last four years paid artificially high premiums, co-

payments, deductibles, co-insurance payments, and/or out-of-pocket payments not covered by the 

health plans. 

2. Richard Nash 
 

249. Richard Nash is a citizen and resident of North Carolina with a residence address 

in Candler, North Carolina, Buncombe County.  Mr. Nash was born in 1960.   

250. Mr. Nash has health insurance with Blue Cross through his wife’s employment 

which she has held for over 25 years.  

251. Mr. Nash worked in construction for years and later worked in a plant.  Mr. Nash 

was injured on the job several years ago and has significant medical issues.  During his time 

working in the construction industry, Mr. Nash helped during the construction of the cardiology 

ward at the Mission Asheville hospital during the time period of approximately 1991 until 1995. 

252. In 2017, while covered by his insurance with Blue Cross, Mr. Nash was scheduled 

to receive cataract surgery in both eyes.  He was scheduled to receive the cataract surgery from a 

physician he was assured was very renowned.  Then, Mission allowed its contract with Blue Cross 
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to expire due to a dispute over Mission’s demand to increase the amount the insurance company, 

and by extension its policyholders, would have to pay.  When Mission fell out of the Blue Cross 

network, Mr. Nash had to cancel his surgery.  He subsequently had to reschedule the procedure 

through a different facility. 

253. During the relevant period, Plaintiff paid premiums in order to be enrolled as a plan 

member in the health plan.  As a result of HCA’s anticompetitive conduct, he paid additional 

amounts similar to the other Plaintiffs.    

3. Will Overfelt 
 

254. Will Overfelt is a citizen and resident of Asheville, NC.  Mr. Overfelt has lived in 

the Asheville area for approximately 20 years. 

255. In February 2020, Mr. Overfelt’s father was ill.  He was sent to the Mission Hospital 

Asheville emergency room by his primary care physician and was found to have advanced cancer. 

256. Mr. Overfelt’s father was admitted to Mission Hospital Asheville for approximately 

one week.  During that time, Mr. Overfelt and his mother frequently visited Mr. Overfelt’s father 

and noticed that the conditions at the hospital were deteriorated compared to how they had been 

in years past when family members had gone to the hospital. 

257. Mr. Overfelt noticed that the rooms were dirty.  It was hard to get information.  He 

had trouble getting his father his pain medications timely.   

258. He would push the call button and an excessive amount of time would lapse before 

someone would come to his father’s room. The quality of care was clearly worse that it had been 

in years past. 
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259. Mr. Overfelt recalls early on, he saw a napkin on the floor in his father’s hospital 

room.  He left it where it was, wondering if any cleaning was really being done.  The napkin was 

still there on the floor a week later when his father was discharged. 

260. There were delays in getting help so his father could go to the bathroom.  There 

were delays in obtaining water and various other items of sustenance and comfort.  His father 

apparently was never bathed while there.   

261. His father was discharged to go to a nursing home/rehabilitation facility, where he 

passed away approximately three days thereafter from his cancer.  The date of death was February 

18, 2020. 

262. Mr. Overfelt applied for an insurance policy under the Affordable Care Act 

(“Obamacare”) in December 2020.  He was approved for a policy through Blue Cross.  The health 

policy coverage began on January 1, 2021.   

263. Since that time, Mr. Overfelt has paid a premium of approximately $168 per month.  

He believes the total premium cost is approximately $480 / month but that part of it is covered by 

a subsidy component of the Act. 

264. During the relevant period, Plaintiff paid premiums in order to be enrolled as a plan 

member in the health plan. As a result of HCA’s anticompetitive conduct, he paid additional 

amounts similar to the other Plaintiffs.    

4. Jonathan Powell 
  

265. Jonathan Walton Powell is a citizen and resident of North Carolina who resides at 

2960 Henderson Mill Rd, Morganton, NC 28655, in Burke County. 

266. Mr. Powell has been employed as a machinist for a local company and has worked 

at that company for approximately 28 years.  He has been and continues to be a very good worker 
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at his job. In fact, his father worked in the same building that he works in today for many years.  

Mr. Powell grew up in Burke County and most of his family continues to reside there. 

267. Mr. Powell has been fortunate to be insured through his employer with group health 

insurance. His insurance is with Blue Cross Blue Shield and he has had that insurance for over the 

last 20 years.  

268. For the last several years, Mr. Powell has had the need to seek medical care.   His 

primary care physician had always been associated with Mission Hospital and as a result, when he 

has begun ill and needed additional care and testing, his primary care physician has sent him to the 

Mission facilities.  Mr. Powell had great confidence in his primary care physician as he had taken 

very good care of Mr. Powell for over the last ten years. 

269. Unfortunately, after the sale of Mission Hospital and the other Mission facilities, 

his physician spoke to him about his inability to continue Mr. Powell’s care.   He was told by his 

physician that the new owner, HCA, overloaded him with so many patients, he could not continue 

to provide the proper care for them and he had had enough.  He shared with Mr. Powell that he 

was going to work for another hospital.  Since this past March, 2021, Mr. Powell’s former 

physician has provided medical care for others in an adjoining town. 

270. Mr. Powell believes that if HCA had not purchased Mission, his care would have 

continued to be provided by the physician who was most knowledgeable about him and his 

condition and who had treated him for years.   

271. Since March, 2021, the former medical office that he went to in Morganton, which 

was called Mission Community Medicine, Burke, was completely closed down by HCA. 

272. Because he lost his physician and the practice was closed, Mr. Powell is now being 

treated at Mission Health, Nebo Family Medicine, Nebo, N.C.  He is being cared for by a 
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Physician’s Assistant and he still has not had another physician assigned to him since his primary 

care physician left.   

273. Mr. Powell has been recently treated at Mission Hospital in Asheville, having last 

been seen there on June 10, 2021, where he remained for over two hours. 

274. Mr. Powell has been seen a number of times at the Urgent Care Office at Mission 

McDowell Hospital.  Numerous tests have been ordered on his behalf.  He is scheduled for an 

appointment at Mission McDowell Hospital this month on August 17, 2021.    

275. Mr. Powell has lung problems and his pulmonologist at Asheville Pulmonology, a 

clinic also associated with Mission Hospital, sends him to Mission McDowell Hospital, which is 

closer than Mission Hospital, Asheville, for his CT scans. 

276. During the pertinent times, Mr. Powell has received medical care both from HCA-

Mission facilities related to the Mission McDowell Hospital in Marion, NC, as well as from 

facilities related to the Mission Asheville Hospital.  Mr. Powell believes that while there is another 

community hospital, Grace Hospital, in his county, he is being referred to the Mission hospitals 

because his physicians are affiliated with those hospitals.   

277. Mr. Powell has continued to and plans to continue to receive care from and 

including at My Care Now-McDowell, 472 Rankin Drive, Marion NC 28752; from Mission 

Hospital, Memorial Campus, 509 Biltmore Avenue, Asheville NC 28801; at Mission McDowell 

Hospital, 430 Rankin Dr, Marion, NC 28752; and at Asheville Pulmonary & Critical Care 

Associates, P.A., 30 Choctaw Street, Asheville NC 28801 who are affiliated with Mission 

Asheville Hospital.   

278. As a result of HCA’s anticompetitive conduct, Mr. Powell paid additional amounts 

similar to the other Plaintiffs.     
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5. Faith C. Cook, Psy.D 
 
279. Faith C. Cook, Psy.D. is a citizen and resident of North Carolina who resides in 

Black Mountain, North Carolina, Buncombe County. 

280. Dr. Cook is a Clinical Psychologist who received her Doctorate from the University 

of Hartford and her Bachelor’s Degree from the University of Georgia.  She practices with Sylva 

Clinical Psychology in Sylva NC. 

281. Dr. Cook has health insurance through a Blue Cross policy under the Affordable 

Care Act. 

282. As a dedicated health care provider, Dr. Cook has a great interest in ensuring that 

her patients and others have access to very good and reasonably priced health care.  She has 

concerns regarding the Mission monopoly and the resulting increasing costs since HCA took over 

Mission while simultaneously the quality of the patient care has been significantly deteriorating. 

283. During the pertinent times, Dr. Cook has excessive amounts as a proximate result 

of Defendants charging supra-competitive prices for healthcare, similar to the other Plaintiffs. 

6. Katherine Button 

284. Ms. Button is the executive chef and in a leadership role with a restaurant group.  

The restaurant group has a self-insured plan through Roundstone.   

285. During the pertinent times, Ms. Button and her family have had insurance through 

a self-funded plan which includes Mission hospital in the plan.  She and her family have received 

medical care through Mission, including from Mission Hospital-Asheville.   

286. One reason why her business switched over to a self-funded format was due to the 

crushing costs of regular health insurance in the Asheville area, due to HCA/Mission.  However, 
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even with self-funding, the costs are still high.  The self-funded administrator, Roundstone, has 

advised that the reason why the costs are so high in the Asheville region is due to HCA/Mission. 

287. During the pertinent times, Ms. Button has paid excessive amounts as a proximate 

result of Defendants charging supra-competitive prices for healthcare, similar to the other 

Plaintiffs. 

VII. CLASS ALLEGATIONS 
 

A. Class definition 
 
288. Plaintiffs define the putative class in this litigation as follows: 

Any individual or entity in the Relevant Region who is a North Carolina resident 
and who, during all or part of the period beginning August 10, 2017 to the present, 
with regard to Defendants’ acute care hospital services or ancillary products, paid 
some portion of premiums, deductibles, copays or coinsurance for a self-insured or 
fully-insured product offered by or administered by Aetna, Blue Cross Blue Shield, 
BMS TPA, Cigna, Coventry, CWI Benefits, Crescent TPA, Humana, Healthgram 
TPA, Key Benefits Administrators TPA, MedCost, MedCost Ultra, MultiPlan 
PHCS, United Healthcare, Wellpath, and Western North Carolina Healthcare 
Coalition.25 
 
289. The “Relevant Region” in this case is the 18 Counties that comprise Defendants’ 

total service area: Avery, Buncombe, Burke, Cherokee, Clay, Graham, Haywood, Henderson, 

Jackson, Macon, Madison, McDowell, Mitchell, Polk, Rutherford, Swain, Transylvania and 

Yancey.  This is identical to the 17-County western North Carolina geographic market known as 

Rating Area 1 under the Affordable Care Act, except that Burke County is added. 

290. Excluded from the class are the Presiding Judge, employees of this Court, and any 

appellate judges exercising jurisdiction over these claims as well as employees of that appellate 

court(s). 

291. This class definition is subject to revision or amendment as the matter proceeds. 

 
25 This class definition with regard to identities of insurers and TPAs relies on public information from Defendants.  
Plaintiffs reserve the right to modify or amend this definition as they receive additional information.   
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B. Rule 23 requirements  
 

292. This action is suitable for resolution on a class-wide basis under the requirements 

of North Carolina Rule of Civil Procedure 23. 

293. Numerosity:  The class is composed of hundreds and thousands of class members, 

the joinder of whom in one action is impractical. The class is ascertainable and identifiable from 

Defendants’ records and documents.26  

294. Commonality:  Questions of law and fact common to the class exist as to all 

members of the class and predominate over any questions affecting only individual members of 

the class. These common issues include, but are not limited to: 

a. Whether Defendants have a monopoly in a defined product market in Buncombe 
County; 
 

b. Whether Defendants have a monopoly in a defined product market in Madison 
County; 
 

c. Whether Defendants have a monopoly in a defined product market in the Counties 
of Yancey; Mitchell; Transylvania; McDowell; and/or Macon.   

 
d. Whether Defendants, including Mission, and HCA, whether either or both have 

acted willfully or otherwise unlawfully to acquiring or maintaining their monopoly 
or attempting to do so; 

 
e. Whether Defendants have used their market power and anticompetitive means to 

impose prices far above those that would be charged in a competitive market, 
causing harm to Plaintiffs and others; 

 
f. Whether Defendants have engaged in improper tying practices with regard to their 

provider agreements with insurance companies and TPAs; 
 
g. Whether Defendants have engaged in improper anticompetitive practices with 

regard to the terms and provisions that they have required to be included in their 
payer/provider agreements; 

 

 
26 Populations per US Census information for the 18 Counties include:  Avery (17,506), Buncombe (256,886), 
Burke (89,968), Cherokee (27,969), Clay (10,946), Graham (8,509), Haywood (61,053), Henderson (114,913), 
Jackson (42,938), Macon (34,813), Madison (21,499), McDowell (45,227), Mitchell (15,004), Polk (20,557), 
Rutherford (66,599), Swain (14,260), Transylvania (33,775) and Yancey (17,760). 
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h. Whether Defendants have willfully abused their monopoly power by reducing 
output and quality, including by reducing budgets and staffing at facilities; 

 
i. Whether Defendants’ conduct has violated the North Carolina State Constitution’s 

prohibition on monopolies; 
 
j. Whether Defendants’ conduct has violated N.C.G.S. § 75-1 et seq.;  

 
k. Whether Defendants COPA immunity defense at most only applies to some period 

of time for Buncombe County and Madison County, and does not apply to a 
monopoly during some or all of the pertinent times in the Counties of Yancey; 
Mitchell; Transylvania; McDowell; or Macon; 
 

l. Whether Defendants COPA immunity defense does not even apply for Buncombe 
or Madison Counties, due to regulatory evasion; 

 
m. Whether Defendants’ breaches of state law caused antitrust injury to the Plaintiffs 

and class members, injured competition and/or injured consumer welfare; and  
 
n. Whether the Plaintiffs and the class members are entitled to an award of 

compensatory damages and/or injunctive, declaratory or equitable relief. 
 
295. Typicality: Plaintiffs’ claims are typical of the claims of the other class members.  

Plaintiffs and the other class members have been injured by the same wrongful practices.  

Plaintiffs’ claims arise from the same practices and course of conduct that give rise to the other 

class members’ claims and are based on the same legal theories. 

296. Adequate Representation: Plaintiffs will fully and adequately assert and protect the 

interests of the other class members.  Plaintiffs have retained class counsel who are experienced 

and qualified in prosecuting class action cases.  Neither Plaintiffs nor their attorneys have any 

interests conflicting with class members’ interests. 

297. Predominance and Superiority: This class action is appropriate for certification 

because questions of law and fact common to the members of the class predominate over questions 

affecting only individual members, and a class action is superior to other available methods for the 

fair and efficient adjudication of this controversy, since individual joinder of all members of the 
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class is impracticable.  Should individuals be required to bring separate actions, courts would be 

confronted with a multiplicity of lawsuits burdening the court system while also creating the risk 

of inconsistent rulings and contradictory judgments.  This class action presents fewer management 

difficulties while providing unitary adjudication, economies of scale and comprehensive 

supervision by a single Court. 

298. Injunctive, Declaratory, Equitable Relief:  The prosecution of the claims of the 

putative class in part for injunctive relief, declaratory or equitable relief, is appropriate because 

Defendants have acted, or refused to act, on grounds generally applicable to the putative class, 

thereby making appropriate final injunctive relief, or corresponding declaratory relief, for the 

putative class as a whole. 

VIII. CLAIMS FOR RELIEF 
 

COUNT ONE 
MONOPOLIZATION IN VIOLATION OF STATE ANTITRUST LAW 

(N.C. Const. Art. 1 § 34; N.C.G.S. § 75-1 et seq.) 
 

299. The above-alleged paragraphs 1 through 299 are incorporated by reference. 

300. Article 1, Section 34 of the North Carolina State Constitution states: “Perpetuities 

and monopolies are contrary to the genius of a free state and shall not be allowed.”   

301. N.C.G.S. § 75-2.1, entitled, “Monopolizing and attempting to monopolize 

prohibited,” provides: “It is unlawful for any person to monopolize, or attempt to monopolize, or 

combine or conspire with any other person or persons to monopolize, any part of trade or 

commerce in the State of North Carolina.” 

302. N.C.G.S. § 75-8, entitled, “Continuous violations separate offenses,” provides:  

“Where the things prohibited in this Chapter are continuous, then in such event, after the first 
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violation of any of the provisions hereof, each week that the violation of such provision shall 

continue shall be a separate offense.” 

303. N.C.G.S. § 75-16, entitled, “Civil action by person injured; treble damages,” states:  

“If any person shall be injured or the business of any person, firm or corporation shall be broken 

up, destroyed or injured by reason of any act or thing done by any other person, firm or corporation 

in violation of the provisions of this Chapter, such person, firm or corporation so injured shall have 

a right of action on account of such injury done, and if damages are assessed in such case judgment 

shall be rendered in favor of the plaintiff and against the defendant for treble the amount fixed by 

the verdict.” 

304. N.C.G.S. § 75-16.1, entitled, “Attorney fee,” provides, in pertinent part:  “In any 

suit instituted by a person who alleges that the defendant violated G.S. 75-1.1, the presiding judge 

may, in his discretion, allow a reasonable attorney fee to the duly licensed attorney representing 

the prevailing party, such attorney fee to be taxed as a part of the court costs and payable by the 

losing party, upon a finding by the presiding judge that: (1) The party charged with the violation 

has willfully engaged in the act or practice, and there was an unwarranted refusal by such party to 

fully resolve the matter which constitutes the basis of such suit….” 

305. Defendants have monopolized, and continue to monopolize, the relevant market 

alleged herein in violation of Article I, Section 34 of the North Carolina Constitution and North 

Carolina General Statutes Section 75-2.1.  

306. During the pertinent times including the last four years, Defendants possessed 

monopoly power in the relevant market. 

307. During the pertinent times, including after the 2016 repeal of the COPA but prior 

to its 2019 asset sale to HCA, Mission possessed monopoly power in the relevant market.  From 



 80 

August 10, 2017 onward, Mission possessed an approximate 80 to 90% market share in Buncombe 

and Madison Counties.  Mission’s market power was durable rather than fleeting and included the 

ability to raise prices profitability above those that would be charged in a competitive market.   

308. During the pertinent times, including after the asset sale from Mission, HCA 

possessed monopoly power in the relevant market.  From 2019 onward, HCA has possessed an 

approximate 90% market share in Buncombe and Madison Counties.  HCA’s market power was 

durable rather than fleeting and included the ability to raise prices profitability above those that 

would be charged in a competitive market.   

309. During the pertinent times including the last four years, Defendants engaged in the 

willful acquisition or maintenance of that power as distinguished from growth or development as 

a consequence of a superior product, business acumen, or historic accident; and, Defendants 

accompanied their possession of monopoly power with an element of anticompetitive conduct. 

310. Regardless of whether Mission unlawfully acquired a monopoly in light of the 

COPA, during the pertinent times, including after the COPA was repealed in September 2016, 

Mission unlawfully maintained a monopoly. 

311. Mission engaged in continuing violations within the meaning of N.C.G.S. § 75-8 

while under the COPA and after the COPA was repealed in 2016. 

312. From January 2019 forward, HCA has unlawfully created and maintained a 

monopoly.   

313. During the pertinent times, Defendants have engaged in the willful creation or 

maintenance of their monopoly power. 
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314. In addition to or in the alternative to the above-stated monopolization claim, the 

Plaintiffs also allege, as actionable monopolization:  A relevant market in this case is the product 

market for general acute care (GAC) inpatient hospital services in the Outlying Regions in Western 

North Carolina where Defendants operate the Outlying Facilities.  (“Outlying Regions Inpatient 

Services-Only Market”). 

315. The relevant product in this market—acute inpatient hospital services—is defined 

the same as for Asheville Region Inpatient Services market, Asheville Region. 

316. HCA today owns and controls monopoly market shares for inpatient care in seven 

counties in Western North Carolina.  In the Outlying Regions Inpatient Services-Only Market, 

HCA has monopoly market power in the Counties of Yancey – 90.9%; Madison -- 90%; Buncombe 

-- 86.6%; Mitchell – 85.4%; Transylvania -- 78.7%; McDowell -- 76.4%; and Macon -- 74.7%.   

317. The geographic market for present purposes is defined as the Outlying Regions in 

which or near where Defendants’ Outlying Facilities operate. 

318. At the time of the performance of the COPA from 1995 to 2016, the State 

reasonably relied on Mission’s representations that Mission had monopoly market power in 

Buncombe and Madison Counties only.  The scope of the COPA did not authorize monopolies in 

any other Counties including in the Outlying Regions.   

319. The COPA did not authorize Mission (or HCA) to monopolize the Outlying 

Regions. 

320. Defendants have unlawfully monopolized the Outlying Regions. 

321. Defendants have willfully created or maintained a monopoly with regard to the 

Outlying Regions Inpatient Services-Only Market. 



 82 

322. Defendants’ conduct has had an anticompetitive effect including by acquiring and 

closing down competitors.  All five of the Outlying Facilities now in HCA’s Outlying Regions 

counties once were owned by other owners who were actual or potential competitors of HCA 

Mission Hospital-Asheville.   

323. Wherefore, Plaintiffs and class members are entitled to an award of classwide 

damages in excess of $25,000; and are entitled to award of reasonable costs and attorney’s fees to 

the extent allowable by law. 

COUNT TWO 
ATTEMPTED MONOPOLIZATION 

 
324. The above-alleged paragraphs 1 through 323 are incorporated by reference. 

325. N.C.G.S. § 75-2.1, entitled, “Monopolizing and attempting to monopolize 

prohibited,” provides, in pertinent part: “It is unlawful for any person to … attempt to monopolize 

… any part of trade or commerce in the State of North Carolina.” 

326. During the pertinent times, including within the last four years, Defendants 

possessed monopoly power in markets including, but not limited to, the Buncombe and Madison 

County market. 

327. During the pertinent times, Defendants engaged in the willful and unlawful attempt 

to obtain, create, maintain or expand their monopoly power. 

328. During the pertinent times, Defendants attempted to acquire, maintain, or expand 

their monopoly through illegitimate means. 

329. During the pertinent times, Defendants had a specific intent to monopolize a 

relevant market, including by attempting to monopolize the Asheville Region Outpatient Services 

Market; the Outlying Regions Inpatient and Outpatient Services Market; and/or the Outlying 

Regions Inpatient Services-Only Market. 
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330. During the pertinent times, Defendants engaged in predatory or anticompetitive 

acts, as more specifically alleged above. 

331. Absent Court intervention, due to the Defendants’ actions, there is a dangerous 

probability of successful monopolization, specifically in the Asheville Region as to Asheville 

Region Outpatient Services; and in the Outlying Regions as to Outlying Regions Inpatient and 

Outpatient Services. 

332. Wherefore, Plaintiffs and class members are entitled to an award of classwide 

damages in excess of $25,000; and are entitled to award of reasonable costs and attorney’s fees to 

the extent allowable by law. 

COUNT THREE 
RESTRAINT OF TRADE IN VIOLATION OF STATE ANTITRUST LAW 

(N.C.G.S. § 75-1 et seq.) 
 

333. The above-alleged paragraphs 1 through 332 are incorporated by reference. 

334. N.C.G.S. § 75-1, entitled, “Combinations in restraint of trade illegal,” states: 

“Every contract, combination in the form of trust or otherwise, or conspiracy in restraint of trade 

or commerce in the State of North Carolina is hereby declared to be illegal. Every person or 

corporation who shall make any such contract expressly or shall knowingly be a party thereto by 

implication, or who shall engage in any such combination or conspiracy shall be guilty of a Class 

H felony.” 

335. N.C.G.S. § 75-2, entitled, “Any restraint in violation of common law included,” 

states: “Any act, contract, combination in the form of trust, or conspiracy in restraint of trade or 

commerce which violates the principles of the common law is hereby declared to be in violation 

of G.S. 75-1.” 
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336. During the pertinent times, Defendants have engaged in the use of contracts and 

agreements in restraint of trade as alleged hereinabove.  Defendants have negotiated and enforced 

contracts containing anticompetitive provisions restrictions with insurers or TPAs which are 

contracts, combinations, and conspiracies within the meaning of North Carolina General Statutes 

Sections 75-1 and 75-2.   

337. The challenged contractual restrictions unreasonably restrain trade in violation of 

North Carolina General Statutes Sections 75-1.1 and 75-2. 

338. Wherefore, Plaintiffs and class members are entitled to an award of classwide 

damages in excess of $25,000; and are entitled to award of reasonable costs and attorney’s fees to 

the extent allowable by law. 

COUNT FOUR 
INJUNCTIVE, EQUITABLE, DECLARATORY RELIEF 

 
339. The above-alleged paragraphs 1 through 338 are incorporated by reference. 

340. The Court has authority to award declaratory, injunctive or equitable relief under 

the Declaratory Judgment Act, which states at N.C.G.S. § 1-253:  “Courts of record within their 

respective jurisdictions shall have power to declare rights, status, and other legal relations, whether 

or not further relief is or could be claimed. No action or proceeding shall be open to objection on 

the ground that a declaratory judgment or decree is prayed for. The declaration may be either 

affirmative or negative in form and effect; and such declarations shall have the force and effect of 

a final judgment or decree.”   

341. Further, under G.S. § 1-254:  “Any person interested under a deed, will, written 

contract or other writings constituting a contract, or whose rights, status or other legal relations are 

affected by a statute, municipal ordinance, contract or franchise, may have determined any 

question of construction or validity arising under the instrument, statute, ordinance, contract, or 
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franchise, and obtain a declaration of rights, status, or other legal relations thereunder. A contract 

may be construed either before or after there has been a breach thereof.” 

342. Plaintiffs show that to the extent the facts and law allow for the imposition of 

equitable, declaratory or injunctive remedies, they plead recourse to any and all such remedies. 

343. Plaintiffs request that the Court order the reformation of Defendants’ practices, 

and/or contractual and agreement terms, including, for example, to require greater pricing 

transparency, express language against use of “all or nothing” arrangements, express provisions 

committing not to use anti-tiering or anti-steering provisions, and other such remedies. 

344. Plaintiffs in addition to their damages claims, request injunctive, declaratory or 

equitable relief and show that the injunctive relief will prevent Defendants from imposing 

anticompetitive all-or-nothing, anti-tiering, and anti-transparency provisions in their contracts, 

thus allowing health plans to steer patients away from lower value providers. 

345. Plaintiffs and the Class members have standing to and do seek equitable relief 

against Defendants, including an injunction to prohibit Defendants’ illegal conduct as well as an 

order of equitable restitution and disgorgement of the monetary gains that Defendants obtained 

from their unfair competition. 

IX. JURY DEMAND 
 

346. Plaintiffs demand a trial by jury. 

X. PRAYER FOR RELIEF 
 
WHEREFORE, Plaintiffs pray that this Court enter judgment on their behalf and that of 

the proposed class and adjudge and decree as follows: 

A.  certifying the proposed class, designating the named Plaintiffs as class 
representatives and the undersigned counsel as class counsel, and allowing the 
Plaintiffs and the class to have trial by jury; 
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B.  finding that Defendants have monopolized, and continue to monopolize, the 
relevant market alleged herein in violation of Article I, Section 34 of the North 
Carolina Constitution and North Carolina General Statutes Section 75-2.1, and that 
Plaintiffs and the members of the class have been damaged and injured in their 
business and property as a result of this violation; 

 
C.  finding that Defendants have engaged in a trust, contract, combination, or 

conspiracy in violation of North Carolina General States Sections 75-1 and 75-2, 
and that Plaintiffs and the members of the class have been damaged and injured in 
their business and property as a result of this violation; 

 
D.  ordering that Plaintiffs and members of the class recover threefold the damages 

determined to have been sustained by them as a result of Defendants’ misconduct 
complained of herein, and that judgment be entered against Defendants for the 
amount so determined; 

 
E.  entering judgment against Defendants and in favor of Plaintiffs and the class 

awarding restitution and disgorgement of ill-gotten gains to the extent such an 
equitable remedy may be allowed by law; 

 
F.  awarding reasonable attorney’s fees, costs, expenses, prejudgment and post-

judgment interest, to the extent allowable by law; 
 
G.  awarding equitable, injunctive and declaratory relief, including but not limited to 

declaring Defendants’ misconduct unlawful and enjoining Defendants, their 
officers, directors, agents, employees, and successors, and all other persons acting 
or claiming to act on their behalf, directly or indirectly, from seeking, agreeing to, 
or enforcing any provision in any agreement that prohibits or restricts competition 
in the manner as alleged hereinabove; and 

 
H.  awarding such other and further relief as the Court may deem just and proper. 
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